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STATUS REPORT REGARDING PUTATIVE CLASS ACTION
Pursuant to the Supreme Judicial Court’s decision and order in Commonwealth v.
Martinez and Commonwealth v. Green, 480 Mass. 777 (2018) (Nos. SJC-12479, SJC-12480), the
Office of the Attorney General, along with counsel for the Plaintiffs in Foster, et al. v.
Commonwealth ofMassachusetts, et al., No. l:18-cv-10354-IT (D. Mass, filed Feb. 23, 2018)
(hereinafter “Foster”), respectfully submits this report regarding the status of that putative class
action litigation.1 As explained in detail herein, the parties in Foster are making significant

1 The Foster plaintiffs, represented by Fick & Marx LLP and Sasson, Turnbull, Ryan &
Hoose, are: Stacy Foster, Jamie Kimball, Jonathan Riley, and Nicole Westcott, on behalf of
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progress toward resolution of the issues raised in the class action. Meanwhile, the number of
individual claims for relief filed directly in the trial courts is, so far, modest (as of this date, the
parties are aware of fewer than 15 such motions having been filed). The parties respectfully
suggest that this Court continue to defer the exercise of its superintendence authority in this
matter pending the receipt of a further status report from the parties no later than September 30,
2019.

I.

Procedural Status of Foster
Foster was filed in the United States District Court on February 23, 2018 on behalf of

individuals whose drug convictions were vacated and cases dismissed as a result of Annie
Dookhan’s misconduct at the Hinton Drug Lab, commonly known as “Dookhan Defendants.”
This includes individuals whose convictions were vacated by the Supreme Judicial Court in 2017
and 2018, and others whose convictions were vacated after the misconduct in the Hinton Drug
Lab was revealed to the public, but before the Supreme Judicial Court took official action. The
complaint was amended on September 6, 2018 to include individuals whose drug convictions

themselves and all others similarly situated. The Foster defendants, represented by the Office of
the Attorney General, are the Commonwealth of Massachusetts; Charlie Baker, Governor;
Deborah B. Goldberg, Treasurer; Jonathan S Williams, Administrator of the Trial Court; Edward
Dolan, Commissioner of Probation; Maura Healey, Attorney General; Kerry Gilpin,
Massachusetts State Police Superintendent; Daniel Bennett, Secretary of the Executive Office of
Public Safety and Security; Jonathan Blodgett, Essex County District Attorney; Dan Conley,
Suffolk County District Attorney; Timothy J. Cruz, Plymouth County District Attorney; Michael
Morrissey, Norfolk County District Attorney; Michael D. O’Keefe, Cape and Islands District
Attorney; Thomas M. Quinn III, Bristol County District Attorney; Marian T. Ryan, Middlesex
County District Attorney; Paul J. Caccaviello, Berkshire County District Attorney; Anthony
Gulluni, Hampden County District Attorney; David E. Sullivan, Northwestern District Attorney;
and Joseph D. Early, Jr., Worcester County District Attorney. As discussed herein, none of these
named defendants have yet responded to the Foster complaint, and none of them concede that
they are properly named as defendants in that action or that any valid claims lie against them in
the U.S. District Court.
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were vacated and dismissed as a result of Sonja Farak’s misconduct at the Amherst Drug Lab,
commonly known as “Farak Defendants.”
Pursuant to the Due Process Clause of the Fourteenth Amendment and Nelson v.
Colorado, 137 S. Ct. 1249 (2017), and based on the Dookhan and Farak Defendants’ nowvacated convictions, the complaint seeks (1) the refund of court costs, probation fees, mandatory
assessments, fines, restitution, license reinstatement fees, and other moneys (“case-related
payments”), (2) payment for mandatory uncompensated labor or community service performed
in lieu of required payments, and (3) the return of property that was taken from them via
forfeiture. Because the parties immediately began to negotiate a resolution to the case, the parties
have sought and received a stay of the deadline for the Foster Defendants to respond to the
complaint. The Foster Defendants’ response is currently due on May 10, 2019, and the parties
anticipate making another motion for a stay at that time, with the goal of avoiding motion
practice and litigation in favor of a negotiated resolution to Plaintiffs’ claims and the
Commonwealth’s establishment of a comprehensive system to provide for the refund of
exactions to Dookhan and Farak Defendants required under Nelson v. Colorado, 137 S. Ct. 1249
(2017), and Commonwealth v. Martinez, 480 Mass. 777 (2018). The parties also anticipate that
the complaint will be amended again to include additional Farak Defendants whose convictions
were vacated pursuant to CPCS v. Attorney General, et al., 480 Mass. 700 (2018).
To facilitate the negotiated resolution of Plaintiffs’ claims, and the identification of caserelated payments made by the putative class members that such resolution would require, the
parties in Foster have sought and obtained a protective order in the United States District Court
that governs the exchange of confidential information relating to the putative class members and
their now-vacated convictions.
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II.

The Parties’ Efforts to Date
A. Negotiations to Narrow the Areas of Dispute
Since the filing of the complaint, the parties have engaged in substantial, productive, and

ongoing conversations regarding the extent and limits of Nelson and its applicability to the relief
sought by Plaintiffs in Foster. These conversations have been informed by this Court’s decision
and order in Martinez, which provided guidance on a variety of exactions issued as the result of
subsequently invalidated convictions and some of the conditions under which payments for such
exactions must be refunded as a matter of due process.
The parties in Foster currently agree that 10 categories of case-related payments are
refundable to the extent they were made upon and as a consequence of now-vacated Dookhanand Farak-related convictions and would not have been assessed but for the now-vacated
convictions. Seven of these categories are payments made in connection with Trial Court
proceedings: probation fees; victim-witness assessments or surcharges; court costs; Ch. 94C
fines and surfines; drug analysis criminal assessment fees; GPS monitoring costs (to the extent
attributable to post-conviction monitoring); and restitution. The remaining three categories are
payments collected by state agencies: DNA collection fees, collected by the Massachusetts State
Police; parole supervision fees, collected by the Massachusetts Parole Board; and driver’s license
reinstatement fees, collected by the Registry of Motor Vehicles at the Massachusetts Department
of Transportation. Also ongoing are efforts to resolve any disputes over the remaining categories
of relief sought by Plaintiffs.2

2 The Court will consider another category of exactions in Commonwealth v. Jermaine K.
Watt, No. SJC-12689, with argument scheduled for May 7, 2019. Jermaine Watt’s conviction
was vacated as a result of Sonja Farak’s misconduct, and he seeks the return of, inter alia,
monthly inmate account administration and maintenance fees assessed by the Massachusetts
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B. Data Collection and Analysis
A large-scale data collection effort has been underway for more than a year to identify
payments made by putative class members that may be recoverable under Nelson. This effort has
proven difficult and time-consuming, in part because the payments made by Dookhan and Farak
Defendants upon and as a consequence of now-dismissed convictions were made over a period
of more than ten years, and were made not only in Trial Court proceedings, but also to State
Police (DNA collection fees), the Parole Board (parole supervision fees), and the Registry of
Motor Vehicles (driver’s license reinstatement fees).
For payments made directly in connection with criminal proceedings in the Trial Court,
the records of such payments in recent years have been maintained in MassCourts. Each court
location, however, joined MassCourts for payment record purposes at a different time. Before
MassCourts, different court locations used different payment record systems. Included in these
systems are at least four legacy electronic databases (including Probation Receipt Accounting
(“PRA”), the system used by the Massachusetts Probation Service), electronic files maintained
individually by the Clerks’ Offices at individual court locations, and hard copy records, such as
ledger cards and receipt systems. Moreover, some of the information from these legacy systems
migrated to MassCourts at the time MassCourts replaced those systems, while other information
did not migrate from the legacy systems.
With respect to the three categories of payments made to the state agencies (DNA
collection fees, parole supervision fees, and driver’s license reinstatement fees), those payment
records generally do not identify the docket number or criminal conviction that ultimately gave

Department of Correction during his incarceration pursuant to G. L. c. 124, § l(u) and 103
C.M.R. 405.
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rise to the assessment, and thus do not identify which payments were made upon and as a
consequence of a now-dismissed Dookhan or Farak-related conviction—as opposed to a separate
surviving conviction that has not been dismissed. Consequently, identifying which payments for
these fees are recoverable under Nelson requires a resource-intensive analysis of payment
records in conjunction with the conviction records of the putative class members.
The Commonwealth has taken on the task of assessing the Commonwealth’s total
liability as to Plaintiffs’ claims and determining (or otherwise estimating) the amounts paid by
individual putative class members that the parties agree are recoverable under Nelson. To assist
with this complex task, the Commonwealth has engaged an outside vendor, Analysis Group, Inc.
(“Analysis Group”). Analysis Group’s team brings specialized experience in such areas as
statistics, econometrics, finance, accounting, and data science, all of which may be required in
performing this complex data analysis project. The engagement of Analysis Group followed the
solicitation of proposals from several firms, and the review and discussion of those proposals by
the parties. The parties are working collaboratively with one another and with Analysis Group to
produce a final product with which all parties are satisfied.
Analysis Group, as an initial matter, and in accordance with the Foster protective order,
has been provided with Trial Court data on more than 30,000 convictions that have been vacated
as a result of the Dookhan and Farak misconduct, and a significant volume of the available data
on the payments made by Dookhan and Farak Defendants as a consequence of those convictions.
This vast quantity of data is the culmination of extensive efforts by Trial Court staff to extract
electronic data from MassCourts and the legacy systems, to perform manual review of the
dockets for certain categories of cases whose payment records were made in legacy systems, and
to otherwise verify the accuracy and completeness of the extracted payment records as modified
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by the Trial Court’s manual review. It is anticipated that additional Trial Court data concerning
the convictions of, and payments by, the remaining class members will be collected and provided
when that information is available.
In addition to the data provided to Analysis Group by the Trial Court, the Massachusetts
State Police, the Parole Board, and the Registry of Motor Vehicles have extracted and assembled
data regarding payments made by the Dookhan and Farak Defendants for DNA collection fees,
parole supervision fees, and driver’s license reinstatement fees.
Analysis Group is now undertaking a comprehensive review and audit of the data
collected by the Trial Court and these state agencies. Analysis Group will assess the accuracy
and completeness of the data using a variety of data analysis metrics, including a sampling
protocol that takes into account the lengthy recordkeeping time period, the number of court
locations, and the variety of systems used for payment records over time. Analysis Group’s work
will also include predictive modeling that will permit the parties to project or estimate payment
amounts for circumstances in which payments data for putative class members is unavailable,
difficult to locate, inconsistent with other data (such as payment notations on court dockets or
individual class members’ recollections), or otherwise unreliable. Following that exercise, which
is underway, Analysis Group will assist in determining a total amount recoverable from the
Commonwealth and identifying or projecting the amounts paid by individual putative class
members.
Analysis Group’s data analysis will be incorporated into the parties’ design of a process
for administering payments to putative class members. The parties anticipate that Analysis
Group will create, with assistance from the parties, a database that identifies those amounts paid
(or estimated or projected to have been paid) by individual putative class members that are
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recoverable in the class action, which a claims administrator could then use in processing the
disbursement of funds.
C. Efforts to Negotiate a Settlement Agreement
In anticipation of Analysis Group’s conclusions, the parties in Foster have begun to draft
a settlement agreement that would govern, inter alia, the forum for class certification and
settlement approval, the amounts due to the putative class members, an effective method of
distribution, and the process and forum for resolution of disputes regarding the amounts due. The
parties intend to proceed with this process concurrently with Analysis Group’s work, so that the
ultimate agreed-upon administrative scheme can be implemented promptly. In addition, counsel
for the Foster Defendants have begun talking to the appropriate Commonwealth entities
regarding a funding mechanism for the anticipated settlement. The parties anticipate making
substantial progress in the coming months in their negotiations and design of a comprehensive
administrative scheme, and respectfully suggest providing a supplemental report by September
30, 2019 regarding the status of the global resolution of Plaintiffs’ claims.

III.

Individual Motions for Relief
The parties to Foster and CPCS have been in communication regarding individual

motions for relief brought while the parties to Foster are undertaking the process described
above. Some individuals, eager for relief, have filed motions in their underlying criminal dockets
for the return of fees and fines paid. The Trial Court’s Fiscal Department has processed 7 refunds
of case-related payments to date; 4 additional motions have been filed and are in process, and 3
additional motions have been sent directly to the Trial Court’s Fiscal Department from CPCS but
it is unclear if these have been filed with the Trial Court yet.
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CPCS has informed the parties in Foster that according to its estimates, CPCS has
received between 500 and 800 phone inquiries from individuals who are interested in filing pro
se motions. The number of phone inquiries increased after the issuance of the first set of Farak
dismissal notices, which informs Farak Defendants that they may be able to recover monies paid
to the Commonwealth as a consequence of their now-vacated convictions.
The Trial Court, with feedback from CPCS, has been working “to prepare a simple, plain
language ‘Motion for Refund after Invalidated Conviction’ form” for use by pro se defendants.
Martinez, 480 Mass, at 794 n.13. On November 2, 2018, the Trial Court informed CPCS that it
would like to use the model motion proposed by CPCS in Martinez as a basis for the motion that
the Trial Court was working to develop, and asked for a copy. CPCS promptly responded by
providing the Trial Court with its model motion, updated to reflect the Martinez decision. On
November 23, 2018, the Trial Court sent CPCS a draft of the form motion and invited CPCS to
suggest changes. In mid-December, Maura Kelly, the Trial Court’s Senior Manager for Access to
Justice, worked with CPCS to provide additional feedback on the plain language of the form.
The Trial Court also began developing a multistep process for these motions and any
accompanying orders for the return of funds. This process includes, inter alia, intake and
docketing of individual motions for relief, identifying and compiling the relevant docket entries
and payment records from the underlying criminal cases, and processing refund payments where
applicable. The Trial Court has incorporated that process into the form motion and circulated
working drafts for review by CPCS as well as by staff in the clerks’ offices, the Deputy Court
Administrators and the Fiscal Department, who will process the refund requests. CPCS has
responded promptly to the Trial Court’s proposed drafts and has communicated the growing
number of inquiries CPCS has received from Dookhan and Farak Defendants. The form motion,
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however, is not yet final. The form motion includes a text box on the last page (for clerkmagistrate’s use only) that requires court staff to confirm that each step of the process for
responding to individual motions for relief has been followed. Recent changes to that process
and the funding process now require a corresponding change to the steps outlined in the clerkmagistrate’s text box on the form motion. The Trial Court has also been drafting a companion
transmittal describing the reasons and process for the form motions for the affected Trial Court
Departments. Once both the form motion and the companion transmittal are complete the Trial
Court anticipates distributing them to the Superior Court, District Court and Boston Municipal
Court Departments as they are the Departments that will be receiving the motions for refund of
fees. In order to streamline the process that has been occurring, the Trial Court will continue to
work in good faith with CPCS and the relevant elected and appointed court officials in the court
system to finalize and implement the process for individual refund motions for relief as soon as
possible.
The parties to Foster are cognizant of the need to move expeditiously towards a class
wide resolution, agree that such a negotiated settlement is in the best interests of the
approximately 40,000 putative class members, and will continue to coordinate with CPCS and
monitor the rate of individual filings. Further, the parties in Foster agree that, even if all the
individuals who have contacted CPCS to date were to file pro se motions for refunds (once the
form and process that will enable them to do so are in place), those individuals would represent a
small fraction of the total anticipated class.
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Respectfully submitted,
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