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STATEMENT OF THE INTEREST OF AMICI CURIAE 

Amici curiae Stacy Foster, Jamie Kimball, and 

Jonathan Riley are "Dookhan Defendants," and they are 

the named plaintiffs in a pending federal class 

action, Foster v. Commonwealth of Massachusetts, No. 

18-cv-10354-IT (D. Mass.), filed on February 23, 2018. 

Foster, Kimball, and Riley seek to represent the class 

of approximately 21,500 presumptively innocent Dookhan 

Defendants who, in connection with their now 

invalidated drug convictions, paid court costs, 

probation and parole fees, fines and restitution, 

driver's license-reinstatement fees, and other 'moneys 

(Case-Related Payments); performed mandatory 

uncompensated labor or community service in lieu of 

required payments (Uncompensated Labor); and/or lost 

property that was seized by law enforcement (Forfeited 

Property) . 

Amicus curiae Nicole Westcott is a "Farak 

Defendant," and she anticipates that, prior to 

argument before this Court in these appeals 

(currently, scheduled for September 7, 2018), 

undersigned class counsel will file an amended 

complaint in federal court that names her as a fourth 

1 
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lead plaintiff. Westcott will seek to represent, as 

additional members of the proposed class, the 

approximately 7,500 presumptively innocent Farak 

Defendants, who also made Case-Related Payments, 

performed Uncompensated Labor, and lost Forfeited 

Property, in connection with their now invalidated 

drug convictions. 

In the pending class action, amici seek, among 

other relief, the implementation of an efficient, 

effective, and fair process to refund all Case-Related 

Payments, pay for all Uncompensated Labor, and return 

all Forfeited Property to the victims of the 

Commonwealth's drug lab scandals. To that end, in the 

six months since the class action was filed in federal 

court, undersigned counsel have engaged in extensive, 

constructive, and ongoing discussions with attorneys 

for the Office of the Attorney General 

concerning the following: 

• the applicability 
Colorado, 137 S. Ct. 

of 
1249 

Nelson 
(2017) 1 

v. 
to 

• 

various Case-Related 
Uncompensated Labor, and 
Property; 

Payments, 
Forfeited 

the data and records in the possession 
of the judicial and executive branches 
concerning money paid, labor performed, 

2 

(OAG) 
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• 

• 

• 

and property forfeited by Dookhan and 
Farak Defendants; 

the mechanics of notifying class 
members of their right to refunds, 
payments, and/or returns following the 
invalidation of their tainted drug 
convictions; 

the feasibility of various methods for 
determining (or, at least, estimating) 
the amounts due to class members based 
on the available records that the 
Commonwealth maintains; and 

the ultimate issuance of compensation 
and other relief to class members. 

Given the undisputed need for a "global refund 

remedy" for all Dookhan and Farak Defendants, 1 amici 

contend that their pending class action - one of the 

primary ways "our judiciary has devised ... to provide 

redress to widespread wrongs," Bridgeman v. Dist. 

Att'y for the Dist. of Suffolk County, 476 Mass. 298, 

318 (2017) (Bridgeman II) - is the most effective and 

appropriate vehicle through which to "resolve the more 

systemic challenges presented by the tens of thousands 

of drug convictions recently vacated as a result of 

the Dookhan and Farak drug lab scandals."2 

1 Br. of Pl. -Appellee, Commonwealth v. Martinez, No. 
SJC-12479, at 30 (July 2018) [OAG Br.]. 

2 Id. at 36. 
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Thus, amici respectfully request that this Court 

not attempt, in these consolidated individual appeals 

from two motions for the return of property, to 

implement a global remedy based on the narrow issues 

presented and limited record available. Instead, amici 

urge this Court, in the course of answering the 

questions before it, to make clear that any protocols 

and standards of proof that it may establish will 

apply only to cases where individuals, like appellants 

Jose A. Martinez (Martinez) and Stephanie Green 

(Green), file motions for the return of property. 

Such forbearance is particularly appropriate for 

several reasons. First, no party before this Court is 

seeking a global remedy. Second, as a class of about 

30,000 indi victuals, Oookhan and Farak Defendants 

present a complex array of practical variations on the 

central legal question: under Nelson, what must the 

Commonwealth do to satisfy its constitutional 

obligation to refund money, to pay for labor, and to 

return property to these presumptively innocent 

individuals? Third, due to systemic problems with the 

Commonwealth's management of criminal debt, Dookhan 

and Farak Defendants likely paid (or otherwise lost) 

4 



I. 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

millions in cash and property, but state officials 

chronically failed to maintain accurate accounts of 

what was collected, and the lack of reliable, 

accessible, and comprehensive records creates 

difficult challenges that counsel for the interested 

parties the pending class action are working to 

resolve. 

ISSUE P~SENTED 

Should this Court refrain, in these individual 

appeals, from attempting to implement a global remedy 

for all Dookhan and Farak Defendants who · have 

constitutional rights under Nelson v. Colorado, 137 S. 

Ct. 1249 (2017), to the refund of money, payment for 

uncompensated labor, and return of forfeited property, 

but who have not (yet) moved for relief following the 

invalidation· of their tainted drug convictions, 

particularly where a pending class action in federal 

court offers a more efficient and effective method for 

resolving practical problems and providing 

comprehensive relief? 

STATEMENT OF THE CASES 

Amici adopt the statement of the case set forth 

in the appellants' briefs on file with this Court. 
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STATEMENT OF FACTS 

Amici rely on the recitations of facts set forth 

in the appellants' briefs on file with this Court. 

SUMMARY OF THE ARGUMENT 

I. Because the reported questions do not 

address the Commonwealth's constitutional obligations, 

under Nelson, the refund various categories of 

criminal exactions, pay for uncompensated labor, and 

return forfeited property to ill Dookhan and Farak 

Defendants, these consolidated individual appeals do 

not present an appropriate opportunity to establish a 

global refund remedy for the tens of thousands of 

other Dookhan and Farak Defendants who have not, and 

likely will not, pursue such relief on their own (pp. 

8 - 10). 

II. Designing a system to vindicate the due 

process rights of the presumptively innocent Dookhan 

and Farak Defendants who have prima facie claims to 

monetary relief is a complicated undertaking that 

requires the input of all interested parties, along 

with a sufficiently developed factual record 

concerning the ability of the Commonwealth to account 

for the money, labor, and property that it collected 
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in connection with tens of thousands of invalidated 

convictions. This Court should adhere to its standard 

practice of declining to address constitutional 

questions unless and until interested parties properly 

present such questions, particularly where the pending 

class action offers an appropriate vehicle to address 

these issues. (pp. 11 - 15). 

III. Systemic management and accounting problems 

related to Trial Court exaction activities complicates 

the task of administering the class-wide relief that 

Nelson requires for all Dookhan and Farak Defendants. 

Before the drug lab scandals, the Trial Court's 

struggles to manage money paid by criminal defendants 

were largely products of archaic, cash-based 

accounting systems (pp. 16 - 21). When the Legislature 

began the Dookhan and Farak eras by implementing a 

budgeting device known as "Retained Revenue," the 

Trial Court's survival became dependent upon criminal 

debt collection (pp. 21 - 24). 

As in many other states that have relied heavily 

on monetary exactions from criminal defendants to fund 

the court system, accounting for the influx of 

additional revenue fell to understaffed court 
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departments that lacked sufficient time to perform 

this critical function. State officials aggressively 

collected exactions, but due to mismanagement and 

fraud, they failed to accurately account for the many 

millions that they collected. In working to establish 

a fair, efficient, and effective remedy for all 

Dookhan and Farak Defendants, counsel for the parties 

in the class action are working to address, and to 

resolve, these difficult challenges (pp. 24 - 45) . 

I. 

ARGUMENT 

The Reported Questions Apply Only to Individuals 
Who File Motions for the Return of Specific Types 
of Monetary Exactions and Forfeited Property. 

The genesis of the two cases before this Court is 

a pair of motions by defendants Martinez and Green, 

both Dookhan Defendants, for the return of their 

personal property. 

The report issued by the Haverhill District Court 

(Abany, J. ) , in response to Martinez's motion, asks 

this Court to determine "the showing a defendant must 

make to be entitled to a refund of" victim-witness 

fees, probation supervision fees, and restitution, as 

well as the "verification ... needed to determine the 

amount to be refunded." Martinez Br. & Record Appx., · 
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No. SJC-12479, R.20-22 (June 2018). Similarly, the 

report issued by the Framingham District Court (Cunis, 

J.), in response to Green's motion, asks this Court to 

establish the "showing a defendant must make to be 

entitled to a refund of punitive fines" and "forfeited 

moneys." Green Br. & Record Appx., No. SJC-12480, 

R.42-43 (May 2018). 

Neither report asks whether the Commonwealth has 

obligations to all other Dookhan (and Farak) 

defendants, who have not filed similar motions, to 

notify that entire class of their rights under Nelson, 

to refund Case-Related Payments, to pay for 

Uncompensated Labor, and to return Forfeited Property. 

Further, neither Green nor Martinez presents the 

related question whether Nelson requires the refund of 

payments made for additional categories of criminal 

exactions (which are included in the pending class 

action), including but not limited to the following: 

• court costs, see G.L. c. 280, §6; 

• 

• 

parole supervision fees, see Section 
368 of Chapter 26 of the Acts of 2003 & 
Section 10 of Chapter 303 of the Acts 
of 2006; 

DNA collection fees, see G.L. c .. 22E, 
§§ 3 & 4 (b) ; Doe 10800 v. Sex Offender 
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• 

Registry Bd., 459 Mass. 603, 615-16 
(2011); 

indigent counsel fees, 
211 D, § 2A ( f) ; 

see G.L. c . 

• drive~s' license reinstatement fees, 
see G.L. c. 90, § 22(f), deleted by 
G . L . c . 6 4 , § 1 (Mar . 3 0 , 2 0 16) ; or 

• drug analysis fees, see G.L. c. 280, 
§ 6B. 

As the OAG points out, the parties "largely 

agree[]" about "the administration of exaction refunds 

in individual cases." OAG Br. at 29. Like the OAG, 

amici support the rights of Martinez, Green, and other 

defendants to pursue the return of their property by 

filing "individual refund motions in court." Id. at 30 

n.7. But amici contend that their pending class 

action, rather than the filing and litigation of tens 

of thousands of individual motions, is a superior 

method for providing efficient and effective relief to 

all Dookhan and Farak Defendants, and that class 

members should not be required to file motions in 

their individual cases to vindicate their 

constitutional rights and to obtain relief under 

Nelson. 
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II. This Court Should Not Attempt to Construct a 
"Global Refund Remedy" Based on the Reported 
Questions and Undeveloped Record in These 
Individual Appeals. 

The OAG recognizes, and the amici agree, that any 

procedures this Court may adopt, in Green and 

Martinez, for the adjudication of individual cases 

"will likely be insufficient to resolve the more 

systemic challenges presented by the tens of thousands 

of drug convictions recently vacated as a result of 

the Dookhan and Farak drug lab scandals." OAG Br. at 

36. After acknowledging the role that amici's class 

action will likely play in determining "how refunds 

are ultimately provided to Dookhan and Farak 

defendants," the OAG devotes the final section of its 

brief to outlining general parameters that the 

Corrunonweal th could rely upon "in the event that the 

refunds are not ultimately provided through an 

administered return process." Id. at 36-37 (emphasis 

added) . 

This section of the OAG's brief does not purport 

to answer any reported questions, and it does not ask 

this Court to endorse any particular protocol. 

Instead, the OAG's discussion of global issues appears 

to be a good faith effort to address the looming legal 
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issue: in establishing a refund remedy, what "minimal 

procedures" might "comport with due process," Nelson, 

137 S. Ct. ·at 1258, given the unprecedented scale of 

the recent drug lab scandals? 

In these individual cases concerning Martinez and 

Green, however, it is "unnecessary to decide" what 

protocol would best satisfy the Commonwealth's 

constitutional obligations to refund money, pay for 

labor, and return property to tens of thousands of 

other Dookhan (and Farak) Defendants entitled to some 

form or amount of relief. Commonwealth v. Bankert, 67 

Mass. App. Ct. 118, 121 (2006) (citation omitted). 

Indeed, taking "such a course of action [would be] 

imprudent at this time." Payton v. Abbott Labs, 38 6 

Mass. 540, 574 (1982) (declining to answer a certified 

question due, in part, to the "posture of the case and 

consequent state of the record" and "magnitude of the 

ramifications of [the] decision"); see also 

Commonwealth v. Two Juveniles, 397 Mass. 261, 264 

( 1986) ("It is a traditional and salutary practice of 

this court to decline to answer a constitutional 

question until the circumstances of a case are 
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established and require an answer to the 

constitutional question." (citations omitted)). 

Because "[m] inirnum due process varies with 

context," Commonwealth v. Torres, 441 Mass. 499, 502 

(2004) (citation omitted), a constitutionally sound 

process cannot be constructed in a vacuum, see Lotto 

v. Commonwealth, 369 Mass. 775, 780 (1976) ("Inquiry 

on this point requires the defining and weighing of 

competing interests stercuning from the facts in each 

case." ( citations ami tted) ) . Rather, this Court would 

need an adequate record of relevant evidence to decide 

what can, and should, be done to implement a fair, 

efficient, and effective means to deliver class-wide 

relief to all Dookhan and Farak Defendants. 

Any refund remedy that depends on the calculation 

of a "presumptive refund amount," OAG Br. at 37-38, 

will only be as fair as the reliability of its 

financial figures. The OAG and counsel for amici are 

presently working to address a number of challenging 

issues related to the limited, available data 

concerning criminal debt collections. In the end, the 

development of a global refund remedy will best ensure 

due process on a systemic basis where, as in the 
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pending class action, the interests of all Dookhan and 

Farak Defendants to whom money and property is owed 

are represented by counsel who can negotiate on their 

behalf with the Commonwealth. 

This is particularly true where class members 

share common issues of law and fact - most obviously, 

how Nelson applies to the Commonwealth's drug lab 

scandals - but where their individual cases present a 

host of complex issues not currently presented to this 

Court, such as whether Nelson applies to specific 

exactions that are not at issue in the instant cases; 

whether (and, if so, how) to allocate moneys paid to 

surviving or subsequent convictions that have not been 

vacated; and how to implement a fair and efficient 

remedy that does not require tens of thousands of 

disputed evidentiary hearings to determine the 

specific amounts paid by, and owed to, individual 

defendants. 

Moreover, considering a global refund remedy in 

the context of these individual cases would risk 

missing the forest for two particular trees. Like 

Green and Martinez, tens of thousands of other Dookhan 

and Farak Defendants are also entitled to relief under 
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Nelson. Even if a reasonable protocol could be 

established to make specific determinations in the two 

cases now before this Court, a meaningful solution 

must be scalable to provide prompt class-wide relief, 

and it must not force Dookhan and Farak Defendants -

who are the victims of the drug lab scandals - to bear 

the burdens of the remedial process. 

As this Court has repeatedly recognized in 

dealing with the recent drug lab scandals, 

ameliorating the harm from systemic lapses in the 

justice system implicates special considerations. Most 

notably, "where there is egregious misconduct 

attributable to the government," as in the Dookhan and 

Farak scandals, "the government bears the burden of 

taking reasonable steps to remedy that misconduct." 

Bridgeman II, 476 Mass. at 315; see id. at 324 

(emphasizing that "the burden of a systemic lapse is 

not to be borne by defendants"), quoting Lavallee v. 

Justices in the Hampden Superior Court, 442 Mass. 228, 

246 (2004). 
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III. Systemic Management Problems Plagued Trial Court 
Exaction Activities Durinq the Farak and Dookhan 
Eras, and Those Problems Present Serious 
Difficulties in Deter.mininq What the Commonwealth 
Actually Collected from - and, thus, Must Now 
Refund and Return to Dookhan and Farak 
Defendants. 

Although the record in these individual cases 

does not include evidence about the Commonwealth's 

ability to account for the many millions in dollars, 

labor, and property that, over more than a decade, it 

extracted from Dookhan and Farak Defendants, publicly 

available information, which is summarized below, 

permits two troubling inferences. First, state 

officials had strong incentives and made considerable 

efforts to collect as much money and property as 

possible from criminal defendants, including indigent 

defendants who could least afford those exactions. 

Second, the trial courts, probation department, and 

other state agencies had woefully inadequate 

accounting systems - if they had any systems at all -

to track accurately the money, labor, and property 

that were collected. 

The Commonwealth will not be able to determine 

precisely, or even to estimate reasonably, what each 

class member is owed. Further, whatever the available 
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data shows, that data aggregated from disparate 

sources which range from electronic record-keeping 

systems to random slips of paper and cryptic docket 

notations - will almost certainly undercount the many 

millions that the Commonwealth, in fact, obtained from 

Dookhan and Farak Defendants. Since the filing of the 

pending class action, counsel for the plaintiff class 

and AAGs for the defendants have been working actively 

and cooperatively to resolve these practical 

challenges. Meanwhile, in Green and Martinez, this 

Court lacks the information, ability, and insights of 

counsel for all interested parties to take on these 

difficult challenges and to establish a global 

refund remedy. 

A. Before the Drug Lab Scandals, the Trial 
Court's Systems and Practices for Managing 
the Revenues Collected from Cr~inal 

Defendants Were in Serious Disarray. 

In March 2003, approximately four months before 

Farak's first day as Hinton Drug Lab analyst, "a blue-

ribbon group of outside management experts"3 published 

3 Mass. Ct. Management Advisory Bd., Management 
Excellence for the 21st Century Mass. Trial Ct.: Facing 
Challenges & Embracing Change, at 6 (Dec. 2014), 
https://www.mass.gov/files/documents/2016/08/ue/cmab­
report-2014.pdf. 
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a scathing report on "the managerial practices and 

policies in the Massachusetts court system. " 4 Among 

other things, the visiting committee found: 

4 Id. 

• "courts [we]re drowning in managerial 
confusion";s 

• 

• 

• 

• 

"the administration and management of 
the Judiciary [was] uneven at best, and 
dysfunctional at worst";6 

"managerial and structural 
paralyzed the Court 

effectively that it [was] 
heal itself";7 

"complexity [made] basic 
much less accountability 
impossible";s and 

challenges 
system so 
unable to 

accounting, 
for funds, 

"statistics that [we]re tracked, such 
as cases entered, [we] re not recorded 
consistently across departments." 9 

s Visiting_ Committee on Management in the Courts, 
Report to Chief Justice Margaret Marshall, at 4 (Mar. 
2003), 
https://www.mass.gov/files/documents/2016/08/td/report 
-2003-management-in-the-courts.pdf. 

6 Id. 

7 Id. at 13. 

s Id. at 31. 

9 Id. at 35 n.26. 
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1. The Trial Court's Cash-Based Accounting 
Systems Were Inconsistent with Sound 
Business Practices. 

The systems in place at the time entrusted each 

court with the discretion to "utilize a single funds 

collection and disbursement point within the 

courthouse."10 However, many courts, if not most, had 

"two cash collection points one in the Clerk-

Magistrate's Office and another in the Probation 

Office."11 

Each court department that accepted payments 

utilized different "variations" of a "cash-based" 

accounting system. 12 Probation established its model in 

the 1980s when "computerization capabilities were at a 

1o G. L. c. 2 7 9, § 1B. 

11 Independent State Auditor's Report on Certain Fees & 
Bail of the Fitchburg Div. of the Dist. Ct. Dep't of 
the Mass. Trial Ct. July 1, 2007 to Dec. 31, 2008, No. 
2009-1179-30, at 9 (Feb. 3, 2010), 
https://www.mass.gov/files/documents/2016/08/ua/200911 
793o.pdf. 

12 Independent State Auditor's Report on Certain Fees & 
Bail of the Leominster Div. of the Dist. Ct. Dep't of 
the Mass. Trial Ct. July 1, 2007 to Dec. 31, 2008, No. 
2009-1181-30, a 10 (Mar. 2, 2010, 2010) [Leominster 
Dist. Ct. Audit], 
https://www.mass.gov/files/documents/2016/08/nk/200911 
813o.pdf. 
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much different level. " 13 Clerks employed a slightly 

less archaic "centralized cash system," but its 

features were also inconsistent with "[s]ound business 

practices 0 "1 4 

Auditors would later characterize these systems 

as "a weakness at every district court location" and 

recommended the implementation of a 21st century 

"accounts receivable system" to "track collections 0 "
15 

Of particular relevance here, two of the many problems 

with the courts' cash-based systems were the inability 

to: ( 1) "highlight non-cash adjustments to receivable 

balances, such as for community service to be 

13 Id. Dubbed the "Probation Receipt Account (PRA) 
system," it relied on a "Fiscal Systems Manual {FSM)" 
promulgated by the Administrative Office of the Trial 
Court {AOTC). Independent State Auditor's Report on 
Certain Activities of the Lawrence Di v. of the Dist o 

Ct. Dep't of the Mass. Trial Ct. July 1, 2004 to 
October 31, 2006, No. 2007-1156-30, at 8 (July 13, 
2007) [Lawrence Dist. Ct. Audit], 
https://www.mass.gov/files/documents/2016/08/uj/200711 
563o.pdf. This manual identified "five key functions" 
for the collecting and accounting of funds: ( 1) 
receipt of funds; ( 2) accounting for funds; ( 3) 
disbursement of funds; (4) PRA report printing and 
cash journal updating; and (5) monthly closing, 
reporting and reconciliation." Id. 

14 Leominster Dist. Ct. Audit, supra note 12, at 10. 

15 Id. 
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performed in lieu of payment of fees"; and (2) detect 

"unauthorized adjustments."16 In other words, these 

systems failed to account accurately for the money 

that criminal defendants paid,· in cash or 

uncompensated labor. 

2 . Retained Revenue Transformed the Trial 
Court's Approach to Criminal Debt 
Collection. 

Instead of giving the Judiciary the means to 

overcome its managerial and structural dysfunction, 17 

the Legislature transformed criminal debt collection 

into a matter of "institutional preservation."18 

16 Id. at 11. 

17 See Ct. Management Advisory Bd., Legislative Action 
Required to Achieve Managerial Excellence in the Trial 
Courts 9 (Mar. 2010} [Legislative Action Required] 
("[T]he focus for the last six years has been on 
internal improvements which would not necessitate an 
appeal to the Legislature or Governor for changes in 
the statutes."), 
https://www.mass.gov/files/documents/2016/08/pg/cmabre 
port2010.pdf. 

18 Mass. Trial Ct. Fees & Fines Working Group, Report 
to Trial Ct. Chief Justice Paula M. Carey 4 (Nov. 17, 
2016} [Fees & Fines Working Group] (quoting Chief 
Justice Marshall's testimony before Joint Committee on 
Ways & Means, Mar. 16, 2009), 
http://www.mass.gov/courts/docs/trial-court/report-of­
the-fines-and-fees-working-group.pdf. 
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--- ---~~~~~~~~~~----------

"Retained Revenue" became a part of the 

Judiciary's Fiscal Year 2004 budget. Fee collections 

for the preceding year served as the first "floor 

amount."19 Each year, for the next ten years, the Trial 

Court was allowed to retain sums obtained in excess of 

whatever floor amounts the Legislature set.2o 

According to Chief Justic:,e Marshall, this 

budgeting device compelled "judges, clerks, probation 

officers, and court staff [to] add 'collections agent' 

to their job descriptions." 21 In effect, retained 

revenue "imposed production quotas on the fees that 

19 Independent State Auditor's Report on Certain Fees & 
Bail of the E. Brookfield Div. of the Oist. Ct. Dep't 
of the Mass. Trial Ct. July 1, 2007 to December 31, 
2008, No. 2009-1188-30, at 1 (Feb. 3, 2010) [E. 
Brookfield Dist. Ct. Audit] , 
https://www.mass.gov/files/documents/2016/08/wg/200911 
883o.pdf. 

20 Id. In FY12, trial court's retained revenues moved 
from a centralized retained revenue line item and was 
distributed to the funding for the Chief Justice for 
Administration and the seven trial courts. Mass. 
Budget & Policy Ctr., MassBudget, Trial Ct. Retained 
Revenue, 0330-3333, Notes, 
http://massbudget.org/browser/line item.php?id=0330333 
300. "The use of retained revenue-as a funding source 
for the judiciary was eliminated in FY2013." Fees & 

Fines Working Group, supra note 18, at 4 n.B. 

21 Hon. Margaret Marshall, At the Tipping Point: State 
Courts & the Balance of Power, at 10 (Nov. 10, 2009), 
http://www.nycbar.org/pdf/Cardozo post final.pdf. 
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the court departments collected."22 And "i~ the face of 

decreased budgetary appropriations," court personnel 

felt "considerable pressure" to extract cash from 

criminal defendants, 23 because "[a]ny shortfall in 

Trial Court collections resulted in an equal decrease 

in the Trial Court's budget."24 

"Sustained efforts" on the part of judges, 

clerks, and probation officers "to impose and collect 

applicable fines and fees" drew praise in annual court 

reports. 25 As "increased rnoni taring and collection of 

fees" proved profitable, the Legislature responded by 

increasing preexisting fees and creating "new fees" 

22 Fees & Fines Working Group, supra note 18, at 4. 

23 Crisis in Ct. Funding Task Force, Report of the 
Mass . Bar Assoc. , at 11 (May 2 0 1 0 ) , 
https://www.massbar.org/docs/default-source/mba­
reports/massbar-crisis-in-court-funding-task-force­
report-2010-may-27.pdf?sfvrsn=2. 

24 Fees & Fines Working Group, supra note 18, at 4. 

25 See, e.g., Annual Report on the State of the 
Massachusetts Court System, Fiscal Year 2009, at 27 
(Feb. 12, 2010), 
https://www.mass.gov/files/documents/2016/08/wm/fy09-
annual-report.pdf . 
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for courts to impose on criminal defendants. 26 As a 

result, the Trial Court's collections skyrocketed. 27 
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District Court Department Total state Revenue 
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~ $74,909,796 

~38,981 
~ 

/ $69,570,305 

~ 
$64,761,550 

2005 2007 2008 

F'ISCaJ Year 

Perpetual Staff Shortages Made it 
Increasingly Difficult to Account for 
Criminal Debt Collections. 

By February 2005, the trial court was in the 

midst of what was then an "unprecedented" staff 

shortage. 2a The National Center for State Courts (NCSC) 

26 E. Brookfield Dist. Ct. Audit, supra note 19, at 1-
2. 

27 Id. The chart above can be found on page two of the 
E. Brookfield Dist. Ct. Audit. 

28 National Center for State Courts, Commonwealth of 
Mass. Administrative Office of the Trial Courts 
Staffing Study, at 1 (Feb. 2005), 
http://archives.lib.state.ma.us/bitstream/handle/2452/ 
114488/ocm6444805l.pdf?sequence=l&isAllowed=y. 
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was brought in to identify "areas where there was 

currently insufficient time available to perform the 

functions in a reasonable manner."29 A survey of court 

personnel found the following tasks were not, and 

could not be, performed in a reasonable manner.3° 

Receipt, review, and payment of 
accounts receivables (e.g., 
witness fees, office supplies, 
contract services, transcripts, 
etc.) 

Receive payments and fees and 
issue receipt for monies 
received, reconcile daily 
receipts and cash registers 

Identify and process irregular 
checks received (e.g., 
improperly tendered, illegible, 
returned for non-sufficient 
funds), including notification 
of tender, adjustment of 
payment records, etc. 

Reconcile daily receipts and 
cash registers 

Process deposits to determine 
appropriate accounts, prepare 
deposit slips for appropriate 
accounts, transmit deposits, 
maintain deposit records, etc. 

Distribute and disburse 
payments: determine appropriate 
distribution of payments (e.g., 
statutory fund accounts, child 
support accounts, individual 
payees, restitution, etc.) and 
disburse funds to treasurer and 

29 I d. at 25. 

3o Id. at 26-28, 31-32, 36. 
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other payees. 

Bail/bond accounting: e.g., 
receipt and post, apply 
bail/bond monies held in trust 
to fine/penalty accounts, 
refund monies, disburse 
unclaimed funds to appropriate 
account, follow up on bond 
payments when partially 
satisfied. 

Monitor and document compliance 
with financial payments. 

Train and orient new employees. 
Provide ongoing training for 
staff professional development. 

Supervise staff (e.g. review 
performance, hire and fire, 
implement disciplinary actions, 
determine "on call, etc.) 

X 

X 

X 

X 

X X X 

X 

X X X 

X X 

At the conclusion of its study, NCSC observed 

that "court support staff across the state" were 

"struggling to meet workload demands" and warned 

that without an "infusion of additional resources the 

efficient operation of the current system [would] 

continue to decline."31 

When the Great Recession struck a couple of years 

later, this warning went unheeded. From July 1, 2007 

31 Id. at 40. 
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to July 1, 2010, the Trial Court shed 10% of its 

staff. 32 By March 16, 2012, that figure was 17.2%.33 

Those left behind operated antiquated and 

incompatible case management and accounting systems 

and received little "training due to the enforced 

austerity. " 34 A Budget Overview for the Judiciary in 

February 2011 painted this grim picture:35 

32 Ct. Management Advisory Bd., Annual Report, at 2 n.4 
(2009-2010) [CMAB 2009-2010 Annual Report], 
http://www.mass.gov/courts/docs/sjc/docs/cmab-2009-
2010-annual-report.pdf. 

33 Boston Bar Assoc., Trial Ct. Blue Sheet (Mar. 16, 
2012), http://www.bostonbar.org/docs/default-document­
library/3-16-12 trial-ct-blue-sheet.pdf. 

34 House Post Audit & Oversight Bureau, Fair & Cost 
Effective Ensuring an Adequate Defense While 
Protecting the Taxpayers; Review of the Indigent 
Defense Counsel Program, at 10 (Mar. 14, 2012), 
http://archives.lib.state.ma.us/bitstream/handle/2452/ 
200463/ocn821650749.pdf?sequence=l. 

35 The graph below can be found on the last page of: 
Mass. Trial Ct., Report to the Legislature on Ct. 
Relocations (Aug. 10, 2011), 
http://www.mass.gov/courts/docs/report-on-court­
relocations81011.pdf. 
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Critical 
37% 

Stratned 
27% 

II Adequate: 85% or more of staffing model 

II Strained: 75%. to 84%. of staffing model 

II Critical: less 1ttan 75% of staffing mode 

In April 2012, one month after Dookhan resigned 

from her position as a drug lab chemist, 36 the Chief 

Justice for Administration and Management lamented: 

"We can no 

government. "37 

4 . 

longer run the third branch of 

Examples of Criminal Debt Management 
Problems at Probation Departments. 

36 See Commonwealth v. Scott, 467 Mass. 336, 339 
(2014). 

37 "A Constitutional Crisis," COMMONWEALTH MAGAZINE (Apr. 
13, 2012), 
https://commonwealthmagazine.org/uncategorized/195-a­
constitutional-crisis/. 
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On October 31, 2006, auditors concluded a review 

of practices at the Lawrence District Court. They 

found that "althoug0- the Probation Office improved 

upon some of the previously identified cash 

reconciliation and recording issues that were ongoing 

for as many as ten years, additional improvements 

[were] still needed."3e For example, auditors cited: 

• the cash journal balance was 
the bank reconciliation 
$111,867, while the cash 
reported a balance of $94,495; 

shown on 
form as 

journal 

• the reconciliation contained numerous 
adjusting items, which were not correct 
or were illogical, such as items 
listed as "in-transit" which were 
actually in the bank; 

• the list of outstanding checks provided 
by the commercial bank for October 
totaled $105,218. However, the 
outstanding check amount prepared by 
the bookkeeper was $218,345; and 

• daily receipts per the cash journal 
were not correlated with deposits, so 
it was difficult to verify outstanding 
i terns or explain variances in the cash 
receipt process. 39 

During a conversation with auditors about their 

"cash recording problems," the bookkeeper and chief 

38 Lawrence Dist. Ct. Audit, supra note 13, at 7. 

39 Id. 
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probation officer blamed "operational problems" on 

"the large volume of transactions" and a computer 

system that would inexplicably "cut-off several times 

a day o "
40 Years later, the bookkeeper confessed that 

she actually "manipulated probation department records 

and bank deposits from January 2006 to August 2009, 

stealing $2,037,7250"41 

In 2007, auditors at the Charlestown Division of 

the Boston Municipal Court (BMC) found the probation 

office "was unable·to reconcile their bank statements" 

and, therefore, could not "be assured of the accuracy 

of its cash balances or the timely detection of errors 

or mistakes."42 Digging deeper, they discovered: 

• 

40 Ido 

two uncashed checks totaling $3,221 had 
been added back to the cashbook balance 
but were not removed from the list of 
outstanding checks; 

41 Jill Harmacinski, Ex-clerk pleads guilty to stealing 
$2M from court, EAGLE TRIBUNE (Sept o 17, 2 011) , 
http://www.eagletribune.com/news/ex-clerk-pleads­
guilty-to-stealing-m-from-court/article bc87581c-1122-
5811-9dee-1aebbea226ea.html. 

42 Independent State Auditor's Report on Certain 
Activities of the Charlestown Div. of the BMC Dep't of 
the Mass. Trial Ct. July 1, 2006 to June 30, 2007, No. 
2008-1132-30, at 7 (Oct. 29, 2008}, 
https://www.mass.gov/files/documents/2016/08/up/200811 
323o.pdf. 
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• 

• 

• 

another check for $2,750 had 
voided, but it was also still 
carried as an outstanding check; 

been 
being 

two checks totaling $4 00 were removed 
from the outstanding check list for 
reconciliation purposes but were 
neither added back to the cash balance 
nor purged from the bank's automated 
list of outstanding checks; and 

eight checks tot.aling $5,910 were 
payable to Commonwealth in 2004 and 
2005, but they were never cashed and 
remained as adjustments to the cash 
balance on the monthly bank 
reconciliation. 43 

Pressed for an explanation, all the bookkeeper could 

say was that "constant interruptions at the desk" made 

it difficult "to review and to bring all the 

accounting records up to date."44 

At the Dorchester District Court, a review of 

probation records uncovered "1, 428 accounts totaling 

$118,509 that had been in default over 90 days and 

should [have been] forwarded to the Clerk-Magistrate's 

Office for further processing. " 45 Once again, staff 

43 Id. at 8. 

44 Id. at 9, 10-11. 

45 Independent State Auditor's Report 
Activities of the Dorchester Div. of the 
the Mass. Trial Ct. July 1, 2006 to Dec. 
2008-1134-30, at 7 (Aug. 

31 

on Certain 
BMC Dep' t of 

31, 2007, No. 
6, 2009)' 
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characterized their adrni tted failure to comply with 

longstanding protocols "as a problem of not being able 

to put sufficient time aside due to more immediate 

issues that needed attention."46 

In 2009, a Stoughton District Court Probation 

Office cashier "embezzle [d] funds being paid by 

probationers." 47 An investigation revealed that he 

"circumvent [ed] established procedures" - which still 

included the use of "carbonized" receipts - by giving 

"a correct receipt to the probationer, but mak[ing] an 

entry on the daily cash sheet for a lesser amount of 

money, pocketing the difference." 48 The only reason an 

https://www.mass.gov/files/documents/2016/08/wc/200811 
343o.pdf. 

46 Id. 

47 Independent State Auditor's Report on Certain Fees & 
Bail of the Stoughton Di v. of the Dist. Ct. Dep' t of 
the Mass. Trial Ct. July 1, 2007 to Apr. 30, 2009, No. 
2009-1163-30, at 12 (Apr. 7, 2010) [Stoughton Dist. 
Ct. Audit"], 
https://www.mass.gov/files/documents/2016/08/wg/200911 
883o.pdf. 

48 Id. The officer later admitted orchestrating the 
scheme partly "to support a drug habit." Martin 
Finucane, Probation officer, 37, accused of pocketing 
supervisory fees, BOSTON GLOBE (May 5, 2011) 1 

http://archive.boston~com/news/local/massachusetts/art 
icles/2011/05/05/probation officer 37 accused of pocke 
ting supervisory fees/. 
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investigation happened is because certain 

"probationers contested the 

outstanding account balance 

amount of their 

and had receipts to 

more payments than they support that they had made 

were given credit for."49 

The year after this last episode, members of 

Court Management Advisory Board stressed the need for 

a "more rational management structure [that] would 

enable discussion of and more expeditious decision 

making on critical issues facing the Judiciary 

including internal audit capabilities to prevent 

fraud' and abuse in the collection of fees. "50 Despite 

that recommendation, a more rational management and 

accounting structure did not emerge. 

In 2011, a Middlesex Superior Court probation 

officer was charged with "pocket[ing] money from 

probationers."51 After one probationer made a cash 

payment totaling over $2,000, he requested a receipt; 

instead of getting one, he "received a letter saying 

49 Stoughton Dist. Ct. Audit, supra note 47, at 13. 

50 Legislative Action Required, supra note 17, at 10. 

51 Finucane, supra note 48. 
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he was in compliance with his probation, but there was 

no mention of the cash."52 

In 2015, an audit of the Plymouth County Superior 

Court faulted the Probation Department for its failure 

to "consistently complete or retain records 

documenting the receipt and deposit of cash 

collections. "53 This meant cash transmitted by that 

probation department did not necessarily "reflect the 

amount of cash collected."54 

In 2016, the Auditor published a report that 

found, among other problems, some judges assessed 

probation supervision fees against "~eople who were 

not on probation," and that this practice resulted in 

52 Lisa Redmond, No jail for ex-Lowell probation 
officer in fee thefts, Lowell Sun (Feb. 16, 2013), 
LOWELL SUN (Feb. 16, 2013), 
http://www.lowellsun.com/rss/ci 22604921/no-jail-ex­
lowell-probation-officer-fee-thefts. 

53 Official Audit Report, Plymouth Div. of the Sup. Ct. 
Dep't County Superior Court Audit For the Period July 
1, 2012 through Dec. 31, 2013, No. 2014-1122-3J, at 9 
(Mar . 3 , 2 0 15 ) , 
https://www.mass.gov/files/documents/2016/08/og/201411 
223j.pdf. 

54 Id. 
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"some individuals paying amounts . . . they [we] re 

not statutorily required to pay."55 

5. Examples of Criminal Debt Management 
Problems with Clerk-Magistrates. 

During a "hiring freeze" in 2005, the Middlesex 

Juvenile Court was forced to rely on \\Acting Account 

Clerks" who transmitted over $10,000 in probation 

supervision fees without properly recording their 

receipt. 56 

In 2007, it became apparent that personnel in 

Charlestown clerk's office "had not attempted to 

reconcile revenue remitted to the Commonwealth since 

July 1, 2 0 0 4 when the Commonwealth changed its 

accounting system."57 This meant no one could "be 

assured that revenues were properly received and 

55 Office Audit Report, Trial Ct.-Administration & 
Oversight of Probation Supervision Fee Assessments For 
the Period July 1, 2012 through Dec. 31, 2013, No. 
2014-5160-3J, at 18 (Jan. 13, 2016), 
https://www.mass.gov/files/docurnents/2017/01/oc/201451 
603j.pdf. 

56 Independent State Auditor's Report on Certain 
Activities of the Middlesex Di v. of the Juvenile Ct. 
Dep't of the Mass. Trial Ct. July 1, 2005 to Oct. 31, 
2006, No. 2007-1242-30, at 7-8 (Aug. 7, 2007), 
https://www.mass.gov/files/documents/2016/08/qq/200712 
423o.pdf. 

57 Id. at 12. 

35 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

credited to the appropriate general or specific state 

revenue account. "58 Like his counterpart in the 

Charlestown Probation Department, the Clerk-Magistrate 

(who doubled as the office's bookkeeper) said it was 

difficult to set aside "sufficient time to process 

these transmittals and checks from the Probation 

Office" given "the constant need to attend to the 

counter. "5 9 

Later in 2007, an audit of the Lowell District 

Court uncovered a bookkeeping error in the clerk's 

office of $246,486.6° One of the automated systems in 

the probation department was also "incorrectly 

coded. "61 This resulted in payments of approximately 

$18,000 to local municipalities in default warrant 

58 Id. 

59 Id. at 14. Due to being "shorthanded," this clerk's 
office also had no time to "send letters to owners of 
unclaimed bail." Id. at 16. 

60 Independent State Auditor's Report on Certain 
Activities of the Lowell · Di v. of the Dist. Ct. Dep' t 
of the Mass. Trial Ct. July 1, 2005 to Feb. 28, 2007, 
No. 2007-1141-30, at 6 (Nov. 8, 2007), 
https://www.mass.gov/files/documents/2016/08/se/200711 
413o.pdf. 

61 Id. at 8. 
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fees that "should have been transmitted to the 

Conunonweal th' s General Fund. " 62 

That same year, an audit in Natick revealed that 

when the clerk's office became that courthouse's 

"single cash collection point," it "did not ensure ... 

monetary criminal assessments, collections, 

dispositions, and other pertinent case information was 

properly reflected on the suspended payments list. " 63 

This resulted in an outstanding probation supervision 

fee of $1,800 in a case where the court "papers noted 

that five months earlier the probationer was 

incarcerated and outstanding assessments were remitted 

(forgiven) by the court."64 

Also in 2007, auditors at the Fall River District 

Court found funds transmitted to the clerk's office 

sat there for an average of three months. Asked to 

62 Id. 

63 Official Audit Report, Natick District Court For the 
Period July 1, 2008 through Mar. 31, 2010, No. 2011-
114 5-3 0, at 13 (May 2 3 , 2 0 11 ) , 
https://www.mass.go~/files/documents/2016/08/qv/201111 
453o.pdf. 

64 Id. 
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explain the presence of "$298,000 in unprocessed 

checks," the First Justice stated: 

The backlog in probation revenue 
transmittals is a function of insufficient 
staffing within the clerk's office. In 
particular, the implementation of MassCourts 
Lite has taxed the ability of our staff to 
stay on top of the substantial demands 
created by this system. It is time-consuming 
and labor intensive.65 

In 2008, the BMC received so many complaints 

about "problems with missing paperwork on defendants 

and incomplete court files," the Court established a 

"Case File Reliability and Integrity Corrunittee. "66 

This, in turn, led to a "Case Files Project" designed 

"to measure three essential components of the quality 

65 Independent State Auditor's Report on Certain 
Activities of the Fall River Div. of the Dist. Ct. 
Dep't of the Mass. Trial Ct. July 1, 2005 to Dec. 31, 
2006, No. 2007-1193-30, at 9 (Aug. 7, 2007), 
https://www.mass.gov/files/documents/2016/08/oi/200711 
933o.pdf. Complaints such as this were hardly unusual. 
In an April 2007 survey, MassCourts users described 
the application as "overly slow, especially during 
peak processing hours." Office of the State Auditor's 
Report on Information Technology Controls at the 
Administrative Office of the Trial Court, No. 2007-
1106-7T, at 16 (July 22, 2008), 
https://www.mass.gov/files/documents/2016/08/mr/200711 
067t.pdf. 

66 Follow Up Actions by Trial Ct. Dep'ts, at 40 
reprinted in CMAB 2009-2010 Annual Report, supra note 
32. 
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of information in court case files: retrieval (how 

long it took to locate a case file); reliability (the 

extent to which a case file's contents corresponded to 

the case docket and vice versa); and completeness 

(whether key documents were contained in a case 

file). "67 A review of 1600 case files "(50 pending 

criminal case files, 50 closed criminal case files, 50 

pending civil case files, and 50 closed civil case 

files, totaling 200 case files in each of eight court 

divisions)" revealed that 17.7% of the files were 

incomplete and 19.2% of the files were unreliable. 68 

In March 2013, two months after Farak' s arrest, 69 

an audit of the Norfolk County Superior Court exposed 

a longstanding failure to adhere to 

67 Case File Content Committee, BMC Dep' t Ct. 
Project, reprinted in CMAB 2009-2010 Annual 
supra note 32. 

"revenue 

Metrics 
Report, 

68 Letter from Hon. Charles Johnson to Hon. Robert 
Mulligan (Sept. 18, 2009), reprinted in CMAB 2009-2010 
Annual Report, supra note 32; see also Han. Robert 
Mulligan, Enhancing the Delivery of Quality Justice, 
Court Metrics Report Calendar Year 2008, at 23 
(describing these results as "interesting and 
encouraging"), 
https://www.mass.gov/files/documents/2016/08/ri/final-
metrics-report-2008.pdf. 

69 See Commonwealth v. Cotto, 471 Mass. 97, 101 (2015). 
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reconciliation requirements."70 This meant that the 

Commonwealth could not be confident that "all revenues 

were properly received and credited to the appropriate 

general or specific state revenue account." 71 

B. The Dearth of Comprehensive 
Cr~ina1 Debt Co11ection 
Nationwide Prob1em. 

and 
Data 

Re1iab1e 
is a 

It is not unusual that "Massachusetts lacks 

robust systems for capturing [monetary exaction] 

data."72 Elsewhere, the problems are even worse, 

because "[m]ost states do not collect data on criminal 

justice debt at all. "73 

7 0 Official Audit Report, Norfolk Div. of the Sup. Ct. 
Dep' t For the Period July 1, 2 009 through Feb. 2 8, 
2011, No. 2011-1112-3J, at 11 (May 23, 2011), 
https://www.mass.gov/files/documents/2016/08/we/201111. 
123j.pdf. 

71 Id. Later that same year when the Trial Court 
published a "Strategic Plan," one of its goals was to 
develop the capacity to monitor the "Percentage of 
Fees Collected." Mass. Trial Ct., Strategic Plan, at 
26 (June 2013), 
https://www.mass.gov/files/documents/2016/09/ox/strate 
gic-plan-massachusetts-trial-court.pdf. 

7 2 Benjamin Forman & Joe Farrell, Harnessing the Power 
of Data for Justice Reinvestment in Massachusetts, at 
5 (Mar. 2016}, https://massinc.org/wp­
content/uploads/2016/03/Harnessing-the-Power-of-Data­
for~Justice-Reinvestment-in-Massachusetts.pdf. 

7 3 Criminal Justice Policy Program, 
Debt: A Guide for Policy Reform, at 

40 

Criminal 
2 (Sept. 

Justice 
2016), 
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The modern era of extensive monetary exactions 

"date[s] back to the start of America's tough-on-crime 

policies, beginning with the War on Crime in the 1970s 

and then the War on Drugs in the 1980s."74 

"As the criminal justice system expanded to 

include almost 7 million individuals under 

correctional control through supervision or 

incarceration, so did its costs. States - many facing 

tight or disappearing budgets - chose to shift the 

increasing cost burden to defendants instead of 

picking up the tab. "75 

http://cjpp.law.harvard.edu/assets/Confronting-Crim­
Justice-Debt-Guide-to-Policy-Reform-FINAL.pdf; see 
also U.S. Commission on Civil Rights, Targeted Fines & 
Fees Against Communities of Color, at 29 (Sept. 2017) 
("The absence of data prevents researchers from 
measuring the costs incurred in pursuing the debt that 
people owe."), 
https://www.usccr.gov/pubs/docs/Statutory Enforcement 
Report2017.pdf. 

74 National Public Radio, As Court Fees Rise, The. Poor 
Are Paying The Price (May 19, 2014), 
https://www.npr.org/2014/05/19/312158516/increasing­
court-fees-punish-the-poor. 

75 Lauren-Brooke Eisen & Jessica Eaglin, Poverty, 
Incarceration, & Criminal Justice Debt (Dec. 2, 2014), 
https://talkpoverty.org/2014/12/02/criminal-justice­
debt/. 
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In the rush to generate revenue, 76 lawmakers 

frequently failed to account for the infrastructure, 

training, and oversight courts required to become 

collection agents and accountants. 77 

Even as monetary sanctions "aggressively 

metastasized"78 and became "the most common form of 

punishment imposed by criminal justice systems," they 

remained "understudied and undertheorized in 

criminology. "79 

76 See, e.g., Wendy Sawyer, Punishing Poverty: The high 
cost of probation fees in Massachusetts, PRISON POLICY 
INITIATIVE (Dec. 8, 2016) (documenting the enactment of a 
monthly probation fee two weeks after legislators 
received a report recommending this solution to the 
"state's current fiscal woes"), 
https://www.prisonpolicy.org/probation/ma report.html. 

77 See Beth A. Colgan, Fines, Fees, & Forfeitures, VoL. 
18, ISSUE 3, CRIMINOL. , CRIM. JUSTICE, LAW & SOCIETY 2 2, 2 3 
(2017) ("Systems for imposing and collecting fines, 
fees, and forfeitures are often poorly designed."), 
https://ccjls.scholasticahq.com/article/2722-fines­
fees-and-forfeitures; see also S. Rpt. No. 2504, "Fine 
Time: Massachusetts: Judges, Poor People, and Debtors' 
Prison in the 21st Century," at 10 (Nov. 7, 2016) 
(discussing the Conunonwealth's "byzantine structure of 
criminal fines, fees, and assessments"), 
https://malegislature.gov/Bills/189/Senate/82504. 

78 Laura Appleman, Nickel and Dimed into Incarceration: 
Cash Register Justice in the Criminal System, 57 
B . C . L . REV . 14 8 3 , 15 0 2 ( 2 0 16 ) . 

79 Karin D. Martin et al., Monetary Sanctions: Legal 
Financial Obligations in. US Systems of Justice, 1 ANN. 
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In recent years, "[n]umerous reports by advocacy 

groups, research by scholars, and lawsuits by civil 

rights plaintiffs have revealed the stark injustices 

that result from the improper imposition and 

collection of criminal justice debt. uao According to 

the U.S. Council on Economic Advisers, 

[M]onetary penalties often place a 
disproportionate burden on poor indi victuals 
who have fewer resources available to manage 
debt. They also serve as a regressive form 
of punishment as the same level of debt 

REV. CRIM. 471, 472 (2018); see also Model Penal Code: 
Sentencing (Tentative Draft No. 3) at 57 (April 24, 
2014) ("Questions of the achievable goals of financial 
penalties in contemporary American justice systems 
have not been adequately investigated, theoretically 
or empirically. Issues of fairness in their use, in a 
society that does comparatively little to combat 
extreme poverty, have been neglected."), 
https://robinainstitute.umn.edu/publications/model­
penal-code-sentencing-tentative-draft-no-3. 

80 Abby Shafroth & Larry Schwartzol, Confronting 
Need for 

2016) 
Criminal Justice Debt: The Urgent 
Comprehensive Reform (Sept. 
http://cjpp.law.harvard.edu/assets/Confronting­
Criminal-Justice-Debt-The-Urgent-Need-for­
Comprehensive-Reform.pdf; see Jennifer Tostlebe, The 
debt prison: The effect of court-ordered monetary 
sanctions on recidivism, Iowa State Univ. Ph.D 
dissertation (201 7) (noting a correlation between the 
amount of sanctions and the "time to recidivism"), 
http://lib.dr.iastate.edu/etd/15442. 
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presents an increasingly larger burden as 
one moves lower on the income scale. 81 

Due in part to the destabilizing effect of 

criminal debt, 82 it is doubtful many Dookhan and Farak 

Defendants will possess the means to prove exactions 

that took place five to fourteen years ago. See, e.g., 

Green R.29 ("Because_of these convictions~ I also lost 

81 U.S. Council of Economic Advisers, Fines, Fees, & 

Bail: Payments in the Criminal Justice System that 
Disproportionately Impact the Poor (Dec. 2015), 
https://obamawhitehouse.archives.gov/sites/default/fil 
es/page/files/1215 cea fine fee bail issue brief.pdf; 
cf. Leonard v. Texas, 137 S. Ct. 847, 848 (2017) 
(Thomas, J. ) (statement respecting the denial of 
ce~tiorari) ("[F]orfeiture operations frequently 
target the poor and other groups least able to defend 
their interests in forfeiture proceedings .... 
Perversely, these same groups are often the most 
burdened by forfeiture. They are more likely to use 
cash than alternative forms of payment, like credit 
cards, which may be less susceptible to forfeiture."). 

82 Boston Bar Assoc. Criminal Justice Reform Working 
Group, No Time to Wait: Recommendations for a Fair and 
Effective Criminal Justice System, at 48-49 (Sept. 
2017) ("Scraping together enough money to pay these 
types of fees reduce household income and compel [ s] 
people living on very tight budgets to choose between 
food, medicine, rent, child support, and legal debt." 
(quotation marks and citation omitted)), 
http://www.bostonbar.org/docs/default-document­
library/no-time-to-wait web.pdf?sfvrsn=2; Hon. Ralph 
D. Gants, "State of the Judiciary," (Oct 20, 2015) at 
9-10 ("But should we not stop and ask: who are we 
asking to pay these fees? Most are dead broke, or 
nearly broke.") , 
https://www.rnass.gov/files/documents/2017/10/10/sjc­
chief-justice-gants-state-of-judiciary-speech-
2015 l.pdf (last visited Aug. 19, 2015). 
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my section eight housing" and "most of my personal 

papers."). 

CONCLUSION· 

The reported questions in the two cases before 

this Court are straightforward. They offer an 

opportunity to establish a process for adjudicating 

the claims of individual Dookhan and Farak Defendants, 

like Green and Martinez, who file motions in their 

criminal cases for the return of specific types of 

monetary exactions or forfeited property. 

Unless and until other questions are properly 

presented and an adequate record is assembled, 

however, this Court should not try to construct a 

"global refund remedy" for the tens of thousands of 

other Farak and Dookhan Defendants with prima facie 

cases for monetary relief, especially where counsel 

for the interested parties in the class action are 

working together to ensure that the Commonwealth 

satisfies its constitutional obligations by providing 

a fair, efficient, and effective means to refund money 

and return property to all Dookhan and Farak 

Defendants. 
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