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1. INTRODUCTION

Plaintiffs Stacy Foster (“Foster”), Jamie Kimball (“Kimball”), Jonathan Rilgy (“Riley™),
and Nicole Westcott (“Westcott™), on behalf of themselves and a certified Class of nearly 31,000
individuals whose Massaéhu-setts state court drug cqnvictions were vacated and dismissed, and
Defendant CommonWeélth of Massachusetts ‘(‘,‘the Commonwealth™) respectfullly submit this
memorandum in support of their Joint Motion for Entry of Final Approval Order.

This Court preliminarily approved the proposed Settlement on June 6, 2022. See Paper
No. 18, Preliminary Approval Order. Since recei\;ing authorization to effectuate their proposecll
plan for notice, the Parties have engaged .in “Ir]obust effofts to reach as many class members as
practically possible.” Piro v. Exergen Corp., No. 15-cv-11834-DJC, 2016 WL 1255630, at *6
(D. Mass. Mar. 29, 2016) (citation omitted). See Joint Declaration of Class Counsel (“Joint

Decl.”) §f 50-54, attached to Joint Mot. for Entry of Final Approval Order (“Jdint Mot.”) as
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Exhibit 3; Declaration of Attorney Katherine Dirks (“Dirks Decl.”) { 7-11, attached to Joint ‘
Mot. as Exhibit 4; Declaration of Samantha Reis (“Notice Decl.”) {{ 8-13, attached to Joint Mot.
. as Exhibit 5. ‘;The reaction of the class to the settlement has been overwhelmingly positive.’5
Bezdek v. Vibram USA Inc., 79 F. Supp. 3d 324, 347 (D. Mass. 2015), aff'd 809 F. 3d 78 (1% Cir.
2015).

~ The proposed Settlement now before the Court satisfies all the criteria for final app;roval.

It provides a process for effectuating the return of ten categories of fines, fees, and restitution

paid by Class Members as a result of their now-vacated drug convictions. In addition to receiving ‘

refund's of the payments recorded in the electronic databases of the Trial Court, the Registry of
Motor Vehicles, State Police and .the Parole Board,! the vast majority of Class Members will
receive an additional $150 to ensure their refund amounts. are not undercalculated. Class
Members will receive these sweeping benefits without having to submit claims — let alone come
forward and litigafte individual actions. This is a superb result for the Class.

The proposed Settlement also protects the Commonwealth from conﬂicting rulings
through a relea;e of certainA class claims, which serves as consideration for the broad injunctive
relief provided. See, e.g., City P'ship Co. v. Atl. Acqu?sition Ltd. P’ship, 100 F.3d 1041, 1044
(1st Cir. 1996) (class release permittéd “in order to achieve a comprehensive settlement that
would prevent relitigation of settled questions at the core of a class action”) (quoting TBK
Pértners,l Ltd v. W. Union Corp., 675 F.2d 456, 460 (2d Cir. 1982)))..

Only ten objections to the Settlement were submitted.? See Kuhr v. Mayo Clinic’

Jacksonville, 530 F. Supp. 3d 1102, 1118 (M.D. Fla. 2021) (“A low percentage of objections

1Tt should be noted that the Settlement also establishes a refund process for non-Trial Court exactions that
did not previously exist.

2 See Declaration of Attorney Luke Ryan (“Ryan Decl.”) §{ 8-17, attached to Joint Mot. as Exhibit 6.

2




demonstrates the reasonableness of a settlement.” (citation orhitted)). These objections
misconstrue the claims at issue, lack fnerit-, and should not disturb the Court’s preliminary
determination that the Settlement is fair, adequate, and reasonable.

For these reasons and those set forth below, the Parties now request that the Courtgra-nt
approval of this Settleme;nt pursuant to Mass. R. Civ. P. .23 (c) and enter the proposed Final
Approglal Order.

IL. BACKGROUND
| On April 19, 20i7, due to the outrageéus misconduct of former state chemist Annie

Dookhan (“Dookhan”) in the Hinton Drug Lab, the Supreme Judicial Court (“SJC”) vacated and
dismissed with prejudice more than 21?000 wrongful drug convictions of individuafs commonly
known as “Dookhan Defendants,” including Foster, -Kimball, ana Riley. See Bridgeman v. Dist.
Att’y for the Suffolk Dist., 476 Mass. 298 (2017); Dzaclaratory Judgment, SJ-2014-0005 (Apr. 19,
2017) (Gaziano, J.). On June 18, 2018 and March 20, 2019, due to the outrageous misconduct of ‘
former state chemist Sonja Farak (“Farak™) in the Amherst Drug Lab, the SJC also vacated and
~ dismissed with prejudice more than 16,000 wrongful drug convictions of individuals commonly
known as “Farak Defendantg,” including Westcott. See Committee for Public Counsel Services v.
Attorney General, 480 Mass. 700 (2018); Amended Declaratory Judgment, SJ-2017-347 (June
18, 2018) (Gaziano, J.); Amended Declaratory Judgment, SJ—2017-347 (Mar. 20, 2019)
. (Gaziano, J.).

‘Meanwhile, on April 19, 2017, the Supreme Court held, in Nelson v. Colorado, 137 S. Ct.
1249 (2017), that “[w]hen a criminal conviction is invalidated ... and no retrial will occur, ... the
Stat_é [is] obliged to refund fees, court costs, and restitution exacted from the defendant upon,{and

as a consequénce of, the conviction.” Id. at 1252. Foster, Kimball, and Riley filed a civil rights




action in federal court on February 23, 2018, on behalf of themselves and similarly situated
Dookhan Defendants in which they sought return of certain conviction-based payments and other
relief. See Foster et al. v. Commonwealth of Massachusetts et al., No. 18-cv-10354-IT (D.
Mass.).3

Weeks later, counsel for the putative class and counsel for the Commonwealth began
engaging in regular, productive discussions for the purpose of identifying areas of agreement,
resolving remaining areas of dispute, and achieving a comprehensive global resolution that
establishes an efficient, effective, and fair process for returning Conviction-Based Payments.
Joint Decl. § 13. As part of these discussions, the Commonwealth produced voluminous payment
records in the possession of the Trial Court, State Police, Parole Board, and Registry of Motor
Vehicles. Id. §19. 4

On April 30, 2019, in a joint report submitted to the Single Justice of the SJC,
Class counsel and counsel for the Commonwealth made the following representations:‘

... 10 categories of case-related payments are refundable to the extent fhey were
made upon and as a consequence of now-vacated Dookhan and Farak-related
convictions and would not have been assessed but for the now-vacated
convictions. Seven of these categories are payments made in connection with
Trial Court proceedings: probation fees; victim-witness assessments or
surcharges; court costs; Ch. 94C fines and surfines; drug analysis criminal
assessment fees; GPS monitoring costs (to the extent attributable to post-
conviction monitoring); and restitution. The remaining three categories are
payments collected by state agencies: DNA collection fees, collected by the
Massachusetts State Police; parole supervision fees, collected by the
Massachusetts Parole Board; and driver's license reinstatement fees, collected by

the Registry of Motor Vehicles at the Massachusetts Department of
Transportation.

3 With the consent of the Commonwealth, an amended complaint was filed in federal court on September
6, 2018, to add Westcott as a named plaintiff and to include allegations concerning the Amherst Lab
scandal; in that new pleading, Westcott sought return of her Conviction-Based Payments and other relief
on behalf of herself and similarly situated Farak Defendants. '

4 Class Counsel reviewed these records pursuant to the terms of a protective order. See Foster, No. 1:18-
cv-10354-1T (Mar. 12, 2019) [ECF #40-42].




Status Report Regarding Putative Class Action, Bridgeman, No. SJ-2014-0005 (Apr. 30, 2019),
and CPCS, No. SJ-2017-347_(Apr. 3'0,'2019).

On a June 13, 2019, in a joint report to. the federal Acoprt, the Parties broadly outlined
a plan to provide class-wide relief to Dookhan and Farak Defendants:

[T]he Parties have made further progress toward negotiating the broad outlines of
a procedural mechanism for resolving certain claims in the Amended Complaint
on behalf of the putative class of nearly 40,000 individuals. The proposed
settlement mechanism under discussion would entail, infer alia, Plaintiffs filing in
state court a class action seeking relief regarding certain of Plaintiffs’ claims,
including exactions for which the Commonwealth Defendants agree that Nelson v.
Colorado, 137 S. Ct. 1249 (2017), requires the return of money paid by class
members (e.g., probation fees and victim-witness fees) under certain
circumstances; the parties jointly seeking certification of the putative class in the
state action; and the parties working cooperatively to use the state class action to
implement a fair and efficient class remedy.

Joint Submission on Class Cer_tiﬁcation, Foster, No. 18-cv-10354-IT (D. Mass. June 3, 2019)
[ECF #47].

On October 29, 2019, Plaintiffs brought this action on behalf of themselves and “all
persons (a) who were convicted of state drug offenses; (b) who made Conviction-Based
Payments; (c) whose convictions have since been vacated and dismissed without the prospect of
feprosecutioﬁ due to the egregious prosecutorial misconduct of former stéte chemists Annie
Dookhan and Soﬁja Farak; but (d) to whom the Commonwealth has not refunded the Conviction-
Based.Palyments.” Paper No. 1, Compl. § 44. On May 19, 2020, this Court allowed the .
Plaintiffs’ assented-to motion for certification of a Class consisting of: |

all persons (a) who were convicted of state drug offenses under M.G.L. c. 94C;

(b) whose convictions of such state drug offenses were, as of May 19, 2020,

vacated and dismissed without the prospect of re-prosecution due to the

misconduct of former state chemists Dookhan in the Hinton drug lab and/or F arak

" in the Amherst drug lab; and (c) who, as a result of having their c¢. 94C
conviction(s) vacated, could assert claims for relief under Nelson v. Colorado,




137 S. Ct. 1249 (2017), and/or Commonwealth v. Martinez, 480 Mass. 777
(2018).

Paper No. 5, Class Certification Order.

On July 9, 2020, this Court appointed Luke Ryan, William Fick, and Daniel Marx to
serve as Cless Counsel. Paper No. 6, Counsel Appointment Order.
III. THE PROPOSED SETTLEMENT

The parties‘ﬁnalized a Propesed Settlement Agreement on June 1, 2022. Under the
parties’ agreement, the Commonwealth will pay each Class member a Presumptive Refund
Amount, which shall be the sum of th.e following three categories of data:

1. the Class Member’s “Recorded Payments,” i.e., those records of payments, if
any, made by the Class Members in the Recoverable Categories that have
been located after a diligent and good faith search by the Trial Court, the

" Massachusetts State Police, the Parole Board, and the Registry of Motor
Vehicles, and as aggregated and maintained by the Commonwealth’s data
analysis vendor, Analysis Group;

2. areduction of 50% of the Class Member’s Recorded Payments to the Trial
Court (but not to the Massachusetts State Police, Parole Board, or Registry of
Motor Vehicles), if the Class Member has a Surviving Conviction, which

. signifies those payments that could not form the basis for relief under Nelson
V. Coloradbl, 137 S. Ct. 1249 (2017), and/or Commonwealth v. Martinez, 480
Mass. 777 (2018); and .

3. an addition of $150, which is an amount intended by the Parties to ensure that
* Class Members’ Presumptive Refund Amounts are not undercalculated as a
result of payments that may not have been identified in the Recorded
Payments.
.See Stipulation and Settlement Agreement, § § & Ex. M, Presumptive Refund Amount Formula.

If, however, a Class Member asserted an individual motion or request for a refund to the Trial -

Court, the Massachusetts State Police, the Parole Board, or the Registry of Motor Vehicles for a




payment in one or more of the Recoverable Categories, then the Class Member’s Presumptive
Refund Amount shall not include refunds of payments to that department or the additional $150.
Stipulation and Settlement Agreement, § 8.

The Class Representatives and Class Counsel believe the Settlement of the case on the
terms reflected in the accompanying Settlement Agreement is fair, reasonable, adequate and in
fhe best interest of the Class,® and the Commonwealth, without admitting any liability, has
concluded it is desirable that the claims against it be settled and dismissed on the terms reflected
in this Settlement Agfeélﬁent. The Pafﬁes reached this agréement based én the risks relating to
the tirﬁe and cost that would be associated with any further litigation. The Settlement represents a
considerable recovery for the Class.

After reachi'ng a full agreement on the terms of the agreement pertaining to the
adjudication of Class Members’ claims, the Parties began negotiating attorneys’ fees and costs
and service aWards._ Joint Decl. | 41-46; Stipulétiop and Settlement Agreefnent § 7.1. The
Commonwealth has agreed to pay Class Counsel attorneys’ fees totaling $1,408,543.13, and-
$10,000 Service Awards to Foster, Kimball, Riley, and Westcott for their efforts in bringing this
case and obtaining the Settlement. Stipulation and Settlement Agreement §§ 7.1.2, 7.3.1 These
fees and éervice awards will be paid separately by the Coﬁlmonwealth in addition to the Class
recovery. /d. In addition, the Commonwealth will continue to bear the costs of the settlement
administration, inclﬁding distribution of the Settlement. Stipulation and Settlement Agreement
§ 7.2.1. Such payments will also be separately made by the Commonwealth in addition to the

Class recovery. Id.

> See Joint Decl.  59.




The distribution of Presumptive Refund Amounts will be made without Class Members
having to submit a claim form. Stipulation and Settlement Agreement § 10.3. Each Class
Member’s Presumptive Refund Amount will be distributed by check to their most recent mailing
address or address provided to ths Settlement Administrator. Residual ﬁmds shall be disbursed to
Community Legal Aid, Inc., the Transformational Prison Project, the Tufts Education Reentry
Network program (“MyTERN”)® —'three nonprofit organizations “which support projects that
will benefit the class or similarly situated persons consistent with the objectives and purposes of
the underlying causes of action on which relief was based.” Mass. R. Civ. P. 23(e)(2).

IV. NOTICE TO THE CLASS

On June 6, 2022, the Court granted preliminary approval to the Settlement and directed

that notice of the Settlement be given to fhe Class so that any Member who wished could object.
J

Paper No. 18, Preliminary Approval Order. The Settlement Administrator established a

Settlement Website to provide detailed information about the Settlement, along with a toll-free

telephone number where Class members could have questions answersd by a live operator.

Notice Decl. Y 10-13.

On August 17, 2022, the Settlement Administrator sent the Court-approved notice of the.
Settlement to 26,825 of the 30,980 Class members for whom mailing addresses could be
obtained. Notice Decl. {{ 8-9. As of September 22, 2022, 6,319 of the notices were returned
without a forwarding address and for which the Administrator has not yet located any additional |
address, meaning that notice was effectively delivered to approximately 66.2% of the Class
Members. Id. The deadline to object to ths Settlement passed on September 16, 2022, and ten

objections were received. Ryan Decl.  11-20.

¢ See Stipulation and Settlement Agreement § 10.5; Joint Decl., Exhibits A-C.
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In addition to the efforts to effectuate notic‘e outlined above, undersigned counsel took
additioﬁal steps to publicize the Settlement. For example, Counsel for the Commonwealth
prepareci short-form Settlement flyers and requested their display in public spaces at all area
offices of the Department of Children and Families, the Department of Transition Assistance, the
Departrhent of Unemployment Assistance, the Parole Board, the Probation Department, and the
Registry of Motor Vehiclcs, as clerks’ offices and law libraries in courthouses throughout the
Commonwealth. Counsel for the Commonwealth also prepared long-form Settlement flyers and
distributed them to the Department of Correction and Houses of Correction, with requests that
they be dispiayed in places accessible to individuals in custody. |

Class Céunsel’s supplemental efforts included: emailing and faxing information
concerning the Settlement to homeless shelters, drug treatment centers, s;>up kitchens, food
pantries, public libraries, cannabis dispensaries, and community groups that serve low-income
aﬁd formerly incarcerated persons; facilitating media interviews of Class Representatives; and
holding in-person informational events in counties across the Commonwealth. Joint Decl. q 53.
V. STANDARD OF REVIEW

“A cléss action shall not be dismissed or compromised without the approval of the court.”
Mass. R. Civ. P. 23(c). This approval entails a two-step process. See generally In re Mass.
Smokeless Tobacco‘ Litig., No. CIV.A. 03-5038-BLS1, 2008 WL 1923063, at *3 (Mass. Super.
Ct. Apr. 9, 2008) (Gants, J.). First, a preliminary approval order issues, and second, after notice
of the proposed settllement has been provided to Class Members and the Court has reviewed the

fairness, reasonableness, and adequacy of the settlement, “the final decision on approval is A




made.” Hochstadt v. Boston Sc;i. Corp., 708 F. Supp. 2d 95, 106-17 (D Mass. 2010) (quoting
MANUAL FOR COMPLEX LITIGATION § 13.14 (4th ed. 2004).”

Unlike its federal analogue, Rule 23 of the Massachusetts Rules of Civil Procedure does
not provide any guidelines for evaluating a proposed settlement.® The case law features a
“Jaundry list[ ] of factors pertaining to the reasonableness of a class action settlement, but the
ultimate decision by the judge involves balancing the advantages and disadvantages of the
proposed settlement as against the éonsequences of going to trial or other possible but perhaps

unattainable variations on the proffered settlement.” Robinson v. Nat. Student Clearinghouse, 14

7 The Supreme Judicial Court has looked to federal law on class action settlements and found it to be
persuasive. See, e.g., Sniffin v. The Prudential Ins. Co. of Am., 395 Mass. 415, 420-21 (1985) (“The
standard applied by the [trial] Court in its order is similar to that adopted by the Federal courts when
reviewing proposed settlements of class actions under Fed. R. Civ. P. 23(e), the Federal provision
analogous to Mass. R. Civ. P. 23(c).”). :
8 Following its most recent amendments, the federal rule now directs courts to consider whether:

(A) the class representatives and class counsel have adequately represented the class;

*(B) the proposal was negotiated at arm's length;
(C) the relief provided for the class is adequate, taking into account:

(i) the costs, risks, and delay of trial and appeal;

(ii) the effectiveness of any proposed method of distributing relief to the
class, including the method of processing class-member claims; '

(iii) the terms of any proposed award of attorney’s fees, including timing
of payment; and

(iv) any agreement required to be identified under Rule 23(e)(3); and
(D) the proposal treats class members equitably relative to each other.

Fed. R. Civ. P. 23(e)(2).
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F.4th 56, 59 (1st Cif. 2021) (quotation marks and citation omitted);’ see also Sniffin v. |
Prudential Ins. Co. of Am., 395 Mass. 415, 425 (1985) (examining the reasonableness of a
settlement “under the totality of the circumstances.” (citation omitted)).

“Settlement agreements enjoy great favor with the courts as a preferred alternative to
costly, time-consuming Iitigétion.” Fid. & Guar. Ins. Co. v. Star Equip. Corp.,v541 F3d 1,5 (Ist
Cif. 2008) (quotation omitted). Indeéd, in Massachusetts tﬁere is a “well-established public
policy favoring the private settlerﬁent of disputes.” Cabot Corp. v. AVX Corp., 448 Mass. 629,
638 (2007).

V.  ARGUMENT

A. The Settlement Resulted from Arms-Length Negotiations Based on a Factual
Record Developed through the Exchange of Necessary Information.

Prior to reaching an agreement on the _materiél terms of the proposed Settlement, Class
Counsel: (a) conducted a éomprehensive investigation of criminal debt collection practices in the
Commonwealth during the Dookhan and Farak era; (b) uncovered “systemic deficiencies in the

practices of state agencies responsible for collecting, documenting, and processing case-related

payments”; (c) “obtain[ed] voluminous discovery material from the Commonwealth” consisting -

of “spreadsheets with existing payment data for individual Class Members™; (d) compared the
Commonwealth’s payment data with “publicly available payment data on Masscourts™; (e)

“identified particular courts where the reliability and/or integrity of the data was questionable

enough to warrant greater scrutiny”; and (f) reviewed “paper dockets” for “payment information”

in hundreds of cases as part of an audit conducted with counsel for the Commonwealth. Joint

Decl. 4 14, 15, 19. These “discovery efforts . . . enabled the attorneys to assess the merits of the

9 It bears noting that “[a] lengthy list of factors can take on an independent life, potentially distracting
attention from the central concerns that inform the settlement-review process.” Fed. R. Civ. P. 23(e)(2),
Advisory Committee’s Note. ‘
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action and negotiate a principled compromise.” Rolland v. Cellucci, 191 F.R.D. 3, 10 (D. Mass.
2000).

With respect to the negotiations preceding the proposed Settlement, they began in 2018,
“even before th{is] lit’igation was filed.” Nat’l Assoc. of the Deaf v. Harvard Univ., 15-cv-30023-
KAR, 2019 WL 6699449, at *4 (Dec. 9, 2019). Proof of the arms-length nature of these
negotiations can be found iﬁ the absence of “red flags” too often featured in settlement
agreements. See Briseno v. Henderson, 998 F.Sd 1014, 1018-19 (9th Cir. 2021). Here, there are

12

no coupons, '° illusory injunctive relief,!' unnecessary cy pres provisions'? or residual fund

recipients tainted by a conflict of interest,'® needless claims procedures,* reverter clauses,'®

16 or attorneys’ fees that either diminish the funds available to class -

excessively broad releases,
members'7 or are otherwise disproportionate to the class recovery. 8

On the contrary, the back-and-forth negotiations in this case produced a Settlement

providing: (i) payments to Class Members significantly exceeding the amounts of refunds

1 Contrast In re Mexico Money Transfer Litig., 267 F.3d 743, 748 (7th Cir. 2001).

W Contrast Pearson v. Nbty, Inc., 772 F.3d 778, 785 (7th Cir. 2014).

12 Contrast In re BankAmerica Corp. Sec. Litig., 775 F.3d 1060, 1063-67 (8th Cir. 2015).
13 Contrast Gallion v. Ky. Bar Ass’'n, 266 S.W.3d 802, 804 (Ky. 2008). |

14 Contrast Marks v. Realty Assocs. Fund X, L.P., No. 1884CV00056BLS1, 2021 WL 1513847, at *2
(Mass. Super. Feb. 9, 2021).

15 Contrast Allen v. Bedolla, 787 F.3d 1218, 1224 (9th Cir. 2015).

6 Contrast In re Payment Card Interchange Fee & Merch. Disc: Antitrust Litig., 827 F.3d 223, 240 (2d
Cir. 2016). ' ’

' Contrast Roes, 1-2, SFBSC Mgmt., LLC, 944 F.3d 1035, 1053-56 (9th Cir. 2019).

18 Contrast In re Bluetooth Headset Prods. Liab., 654 F.3d 935, 947 (9th Cir. 2011).
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available through individual motion practice; (ii) a streamlined and simple process for directly
distributing settlement payments to Class Members without requiring them to file claims; (iii) a
release limited to actions Class Members might have otherwise brought Vfor Nélson-based
relief;'® (iv) cy pres provisions deemed unobjectionable by IOLTA; and (v) attorneys’ fees,
negotiated after reaching an agreement on the terms of the Settlement for the Clgss, to “be

#20

separately paid by the Commonwealth in addition to the Class Recovery.

B. = Class Members Have Been Provtded Sufficient Notice of the Action and
Settlement Agreement.

The Court has substantial discretion in determining what notice, if any, must be sent to
class members. Mass. R. Civ. P. 23(c) (“The court may require notice of such proposed dismissal
or compromise to be given in such manner as the court directs.” (emphasis added)); see also
Spence v. Reeder, 382 Mass. 398, 408 (1981). When notice is required, “it is the court’s duty to
ensure that the notice ordered is reasonably calculated to reach the absent class members.”
Reppert v. Marvin Lumber & Cedar Co., Inc., 359 F.3d 53, 56 (1st Cir. 2004) (quotation marks
and citation omiﬁed). Ultimately, the notice prov.ided must be “reasonably calculated, under all
the circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” Mullane v. Cent. Hanover Bank & T rz%st Co., 339 US
306, 314 (1950).

Here, the Court approved both the Parties’ proposed notice and plan of notice, finding the

latter to be “appropriate and as reasonably and practicably calculated to apprise the Séttlemént

1 See Stipulation and Settlement Agreement § 2.34; see also id. § 5.5 (“Other than the Released Claims
as defined herein, nothing in the Settlement Agreement shall be construed to bar any other claims by
Class Representatives or Class Members, including but not limited to potential claims based on or arising
out of events occurring after the date of class certification or claims of actual innocence.”).

20 Stipulation and Settlement Agreement § 7.1.2.
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Class of the proposed Settlement, and their rights and obligati.ons thereunder, including, inter

alia, their rights to object to the Settlement and to attend the Final Approval Hearing.”
Preliminary Approval Order w 3-4. The notice called for direct notice to the Class by first-class
mail as well as publication on a website created for the Settlement.

The Settlement Administrator and the Parties diligently followed the Couﬁ-approved
notice plan. The Settlement Administrator sent.notices to all Class Members for whom a mailing
address was available. Thereafter, when notices were returned as undeliverable, the
Administretor attempted to obtain updated addresses for Class Mefﬁ_bers and re—mailed the notice
to the updated address where available.?!

Counsel for the, Commonwealth posted information about the Settlement on the website
for. the Office of the Attorney General and created flyers with information about the Settlerhent
that have been posted in courthouses and state agencies across\the Commonwealth. Upon
'receiving a list of Class Members with unknown mailing addresses, Counsel for the
Comreonwealth prombtly contacted the Department of Correction, each jail and House of
Correction, the Massachusetts Department of Mental Health (“]jMH”) and MassHealth in search
of missing Class Members.

Class Coensel augmented these efforts by: fielding hundreds of phoﬁe calls; responding '
to scores of letters and emails; distributing information about the Settlement to dozens of service

ageneies and community groups; orchestrating media interviews of Class Representatives; and
holding “meetings directly with class members to explain the settlement.” Wright v. Stern, 553 F.

Supp. 2d 337, 344 (S.D.N.Y. 2008).

21 Tny addition to creating a website to provide immediate access to information about the settlement, the
Settlement Administrator also staffed a call center that Class Members could access by calling a toll-free
number to update their addresses or receive questions to their answers. '
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Finally, in accordance with Mass. R. Civ. P. 23(c), Class Cqunsel provided notice of the
Settlement “to the Massachusetts IOLTA Committee for the limited purpose of allowing the
cdmmittee to be heard on whether it ought to be a recipient of any or all residual funds.” Mass.
R. Civ. P. 23(e)(3).

C. The Settlement Provides Significant Monetary Benefits to a Class Whose
Members are Treated Equitably. '

It is estimated that the total Class recovery will be approximately $14 million. Joint Decl.
1 31.22 This constitutes a very favorable outcome for the Class for at least five reasons. First, the
addition of $150 to each presumptive payment calculation will increase the total Class Recovery
by approximately $4.6 million. /d. § 33. Second, the addition of this $150 means the vast
majority of Class Members will receive a minimum of $150, even in the many cases where there
is no evidence of a recorded paymént. Third, the Settlement establishes a refund process for non-
Trial Court exactions that did not previously exist. Fourth, no Class Member will have all of their
case-related payments reallocated to a surviving conviction, reflecting the redistribution of
portions of fees described in Martinez, 480 Mass. at 785-87. Fifth, the compensation Class
Members receive will not be reduced or otherwise affected by the paymeﬁt of attorneys’ fees or
service awards. Joint Decl. 39, 46-47. |

The proposed Settlement provides all of the significant benefits described above to Class
Members without the risks, costs, and delays inheren’; in continued litigation, trial, and appeal.
The expense, complexity, and duration of litigation are important factors considered in

evaluating the reasonableness of a settlement. See, e.g., Bacchi v. Mass. Mut. Life Ins. Co., No.

22 An exact figure is not possible at this juncture given Settlement Agreement provisions permitting class
members to dispute their presumptive refund amounts and allowing other individuals to challenge their
exclusion from the class as erroneous. See Stipulation and Settlement Agreement § 9.
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12-cv-11280-DJC, 2017 WL 5177610, at *2 (D. Mass. Nov. 8, 2017); Roberts v. TJXCés., Inc.,
No. 13-cv-13142-ADB, 2016 WL 8677312, at *6-7 (D. Mass. Sept. 30, 2016). -

Whilé the applicability of Nelson to certain court-ordered payments made by Class
Members has never been in dispute, the battle over the proper measure of relief would raise a
host of complicated legal and factual issues both at trial and on appeal. For exafnple, in some
cases, when “record-keeping deficiencies” on the part of the defendant result in factual
ambiguities, courts give class members the benefit of the (ioubt, see Gammella v. PF Chang’s .
China Bistro, Inc., 48é Mass. 1, 14 (2019) (citations omitted), or permit t};m to employ a
“’representative sample to ﬁll an evidentiary gap,” Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct.
1036, 1047 (2016). If ;ElliS action was to proceed, whether, and what extent, such principles
should apply in this conte;(t would be the subject of highly contested litigatipn. By contrast, the
proposed Settlement provides significant mbnetary benefits to the Class without the above risks. \

| In addition to representing the best possible recovery for Class Members, the proposed
Settlement “treats class members equitably relative to each other.” Fed. R. Civ. P. 23(e)(2)(D).
Each Presumptive Refund Amount calculation will be based on the individual Class Member’s
payment data in the possession of the Tfial Court, Parole Board, Maséachusetts State Police, and
Registry of Motor Vehicles — supplemented by the across-the-board $150 addition. As the Ninth
Circuit recently noted, |

Rule 23’s flexible standard allows for the unequal distribution of settlement funds

so long as the distribution formula takes account of legitimate considerations and

the settlement remains fair, reasonable, and adequate. . . . Nothing in Rule 23 ...

prohibits parties from tying distribution of settlement funds to actual harm.

" Raddliffe v. Hernandez, 794 Fed. Appx. 605, 607-608 (9th Cir. Dec. 12, 2019) (unpublished)

(quotation marks and citation omitted).
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D. None of the Objections Raise Concerns About the Adequacy, Fairness, or
Reasonableness of the Proposed Settlement.

The basis for this lawsuit is the Supreme Court’s holding that the state is “obliged to
refund fees, court costs, and restitution exacted from [a] defendant upon, and as a consequence
of, [an invalidated] conviction.” Nelson v. Colorado, 13’}' S. Ct. 1249, 1250 (2017); see also
Stipulation and Settlement Agreement § 1 (characterizing “this class action litigation” as a
challenge to “the constitutionality of specific policies and practices . . . relating to the refund of
fines and fees that Plaintiffs and other Class Members paid solely as a result of their now-vacated
convictions™). Plainly, the exaction of fees, court costs, and restitution is not the only harm
suffered by Class Members. See Bridgeman v. Dist. Att’y for the Suffolk Dist., 476 Mass. 298,
320-21 (2017) (discussing the “adverse consequences of an unjust conviction™).

" Mindful of these other injuries and the ébsence of an opt-out provision in Mass. R: Civ.
P. 23, the parties drafted a release limited to claims that Class Members might otherwise bring
for “refunds or other financial compensation relating to payments that Class Members made
solely as a result of their now-vacated state drug co‘nvictions.” Stipulation and Settlement
Agreement § 2.34 (emphasis added);? see also id. § 5.5 (“Other than the Released Claims as
defined hereiﬁ, nothing in the Settlement Agreement shall be construed to bar any other claims
by Class Representatives or Class Members, including but not limited to potential claims based
on or arising out of events occurring after the date of class certification or claims of actual
innocence.”). Each objection addresses compensation (a) for harms this class action was not

intended to remedy; and (b) which individuals remain free to seek on their own.

23 As previously noted, Plaintiffs also deliberately delayed seeking certification to give Class Members
the opportunity to pursue individual relief through the process outlined in Martinez. Joint Decl.  18.
Consequently, “objectors were provided with the opportunity to be excluded from the Settlement and to
seek resolution through other means.” Mercado v. Volkswagon Grp. of Am., Inc., No. 5:18-cv-02388-
JWH-SPx (C.D. Cal. July 5, 2022). :
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1. Pro Se Objectors

a. Reinaldo Santiago
According to Reinaldo Santiago, “the lével of compensation being imposed is insufficient
considering the amount of years” he has “completed in prison” and “eXpenses” he has
.“ac‘cumulated.” Ryan Decl., Ex. A..In addition, he maintains that he is “currently being affected”
by the misconduct of “two state chemists” insofar as the government continues to “use [his] past
“cases against [him]” as “enhancements” for pending charges, which, in turn, has forced him to
incur “legal fees and lawyer fees.” /d. In support of his objection, Mr. Santiago attached a copy
of his pending Bristol County indictment and highlighted three prior Fall River Disfrict Court
drug cases cited in the indictxﬁcnt és grounds for subjecting Mr. Santiago to a potentiaﬂy harsher
Sentence. 1d
This objection should be overruled for at least two reasons;. First, theré is no indication in
the dockets for any of the above-referenced Fall River District Court cases suggesting Mr.
Santiago obtained post-conviction relief — let alone relief based on the misconduct of Dookhan or
Farak.? Secqnd, and more importantly, none of the grounds he articulated as a basis for
increased compensation pertain to payments he or any other Class Member was compelled to
make as a result of an invalidated drug charge.
b. Joel Javier
Joel Javier’s objection states: “I strongly object to the settlement offer . . . because the
damage that felony did to my life and the job offers turned down because of this taint.” Ryan
Decl., Ex. B. Again, the limited purpose of this class action is simply to establish a streamlined

process for the return of conviction-based exactions; it is not a vehicle to address all collateral

2 See Dkt. Nos. 0432CR001284, 0232CR008069, and 0332CR000947. It appears that Mr. Santiago did
have a drug conviction invalidated due to the misconduct of Dookhan in Docket Number 0532CR008390.
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consequences of felony convictions liké lost employment opportunities. Accordingly, this
objection should be overruled.
c. Mark Coburn

In his objection, Mark Coburn states that: (1) his bail “was revoked and not reinstated”;
and any “[b]ail that was revoked should be part of the terms of fhe settlement.” Ryan Decl., Ex.
C. It is unclear from his submission whether this. Class Member believes the Settlement should
include compensation for those vyhose bail revocations resulred in the loss of their liberty, see
G.L. c. 276, § 58, and/or the forfeiture of funds posted to secure their release; see Commonwealt}r
v. Bautista, 459 Masé. 306,317 (2011). Because neither deprivation is triggered by a conviction,
Nelson cannot serve as the basis for rectifying either harm. |

d. Jose Bartolome Vargas Sanchez

In his objection, Mr. Sanchez states that he is “still suffering because of the actions of
Mrs. Dookhan™ insofar as his convictions forced him “to leave Boston for the Dominican
Republic.” Ryan Decl., Ex. D. It may go without saying that the resolution of this class action
does not encompass any right Mr. Sanchez may have to return to the Urxited States or seek relief
for his improper removal. Consequently, this objection should be overruled.

| e. . Nelson J. Figueroa '
_In pertinent part, Section 12‘.1 of the Stipulation and Settlement provides trlat “la]ny .

Class Member who objects to the Settlement Agreement must submit their objection in writing,
including a detailed description of the basis of the objection.” Ryan Decl., Ex. E. The court-
approvéd notice emphasizes this requirement by noting objectors must include “[t]he specific
reasons why [they] obj eét to the settlement.” Stipulation and Settlement Agreement, Ex. H, pg.

7; see also Preliminary Approval Order ] 11 (“Any Class member who fails to object to the

19




Settlement in the manner described in the Notice shall be deemed to have waived any such
objection.”). The purpose of these provisions is not to “unduly chill class members’ capacity to
object to the settlement.” NEWBERG ON CLASS ACTIONS § 13:30 (5th ed.) Rather, it is fo give .
proponents of the Settlement the opportunity to respond to potentially valid concefns.
Unfortunately, Mr. Figuefoa’s objection simply states: “I object to the decision and
would like to speak on my behalf about this case on October 6, 2022 at the Suffolk County court
house.” Given the absence of any information concerning the nature of Mr. Figueroa’s
objeétion'(s),-undersigned counsel carinc;t offer a response.
f. Kenji J. Ingram
Like Mr. Figueroa, Mr. Ingram does not identify any terms of the Settlement he deems
objectionable. Instead, the focus of his objection concern the legal services he received prior to
pleading guilty to drug cﬁarges in 2009. Ryan Decl., Ex. F. While Mr. Ingram may be “in the
process of getting this case vacated,”?’ the certified Class consists of individuals who had their
drug charges vacated and dismissed prior to May 19, 2020. Accordingly, Mr. Ingram is not a .
member of the Class and lacks standing to lodge an objection.
g. Brandon Maryland

| Mr. Maryland maintains that “this settlement does nothing for [him] at all.” Ryan Decl.,
Ex. G. In a sense, he is correct. Like Mr. Ingram, Mr: Maryland is not a class member. Although
his drug conviction was vacated due to the misconduct of Annie Dookhan, Mr. Maryland was
prosecuted in federal court. See Certification Order (limiting class to persons “who were

convicted of state drug offenses under MGL ¢. 94C” (emphasis added)).

25 A review of the docket referenced in Mr. Ingram’s correspondence confirms that he has yet to receive
any post-conviction relief. See Dkt. No. 0907CR001739.
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2. Obijectors Represented by Counsel

On or about August 30, 2022, Attorney Terrance Dunphy lodged nearfy identical
objections on behalf of Jose Luis DeJesus, Omar Marrero, and Victor Asal Martinez. See Ryan
Decl., Exs. H-J. Below is the text of the DeJesus objection:

Dear Sir or Madame:

' Mr. Jose Delesus has an objection to the settlement of this case as his
issues and those of the other class members are not addressed. Mr. Dejesus served
time as a result of his convictions and has a claim for lost wages and
compensation for the years that he spent in confinement for this bogus
convictions. How does this proposed settlement address his concerns?

The notice from the Court on the settlement does not detail that
compensation of the attorneys involved in the settlement for both the plaintiffs
and the defendants. What are the lawyers fees to be paid and what is the source of
those funds? '
_ Please provide the additional information so that Mr. DeJesus and the
others can make an informed decision related to the true value of th1s settlement.

Ryan Decl., Ex. H. . .
On September 6, 2022, Class Counsel sent Attorney Dunphy the following response:
Dear Attorney Dunphy:

We received the objections you filed on behalf of Jose Luis DeJesus, Omar
Marrero, and Victor Asal Martinez. The purpose of this letter is to provide the
“additional information” you requested by answering the questions contained in
each of the objections. We have enclosed a copy of the Stipulation and Settlement
Agreement and will refer to it in our responses below.

With respect your first question concerning how the proposed settlement
addresses “claim[s) for lost wages™ and “compensation for the years that [your
clients] spent in confinement,” the short answer is, it does not. This Jawsuit is
limited to claims pertaining to “the refund of fines and fees that Plaintiffs and
other Class Members paid solely as a result of their now-vacated convictions.”
Stipulation and Settlement Agreement, pg. 1. Consequently, should it receive the
Court’s approval, nothing in this proposed settlement would prevent a class
member from filing an individual lawsuit seeking compensation for any of the
harms identified in your correspondence. See id. at 7-8 (defining “released
claims” as including “all claims ... to refunds or other financial compensation
relating to payments that Class Members made solely as a result of their now-
vacated state drug convictions” and excluding “any claims related to forfeitures of
money or property from Class Members in connection with their now-vacated
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drug convictions”); see also id. at 12 (“Other than the Released Claims as defined
herein, nothing in the Settlement Agreement shall be construed to bar any other
claims by Class Representatives or Class Members, including but not limited to
potential claims based on or arising out of events occurring after the date of class
certification or claims of actual innocence.”).

As for your second question regarding “the compensation of the attorneys

involved in the settlement for both the plaintiffs and the defendants,” the

information you have requested can be found in subsections 7.1.1-7.1.3 of the

Stipulation and Settlement Agreement. If the proposed settlement is approved,

counsel for the class will receive “an aggregate sum of $1,408,543.13” and “[t}his

fee award will be separately paid by the Commonwealth in addition to the Class

Recovery.” Stipulation and Settlement Agreement, pg. 13. In other words, “Class

members will not be responsible for payment of Class Counsel's fees.” Ex. H to

Stipulation and Settlement Agreement, pg. 7.

Please let us know whether you would like any additional information. Please also

let us know whether, pursuant to Section 12.3 of the Stipulation and Settlement

Agreement, you wish for us to submit your objections to the Court, with copies

served on the Settlement Administrator and Counsel for the Commonwealth.
Ryan Decl., Ex. K (footnote omitted).2

Class Counsel subsequently called and emailed Attorney Dunphy to find out whether the
objections of his clients should be submitted to the Court. Ryaﬁ Decl. 1 22-25. Attorney |
Dunphy chose not to respond. /d.

The Dunphy objections have no more merit than those brought by the pro se objectors.
Unlike the pro se objectors — at least of two of whom are presently in custody — Attorney
Dunphy is a member of the bar with “ethical duties which [Jhe must adhere to when filing an
objection . . . in this litigation.” Exum v. Nat’l Tire & Battery, No. 9:19-cv-80121-Matthewman,
2020 WL 5217060, at *4 (S.D. Fla. Sept. 1, 2020). Suffice it to say, “[i]t would have been

obvious to [him]—indeed, to a first-year law student—that [his] strenuous objections were

inapplicable had [he] simply taken the time to actually read the Settlement.” /d.

26 In the omitted footnote, Class Counsel advised Attorney Dunphy that the Commonwealth was
“represented by the Office of the Attorney General and the proposed settlement does not provide for
attorney’s fees to be paid to counsel for the defendant.”
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V. CONCLUSION
For the reasons set forth above, the Parties respecffully request that this Honorable Court

allow their Joint Motion for Final Approval of Settlement.
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